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COMPLAINT 


UNT'fED STATFS DISTRICT COURT 
SOUTHERN DISTRICT OF MilV' YORIC 


HAROLD FISHER, 


Plaintiff , 


- against 


HARRIS UPHAM St CO (Incorporated) , 


Defendant. ; 


»flUEO 

j JliL^9l969 J 

TRIAL BY JURY ON THE 
ISSUES IN THIS 
ACTION. 


Index Number 
69 Civil : 


Plaintiff, by his attorneys, Livingston, Livingston It 

I 

Harris, complaining of the defendant, alleges: 

J,URISD1CTI0N 

1. The causes of action herein alleged ar ^ brought under 

the provisions of the Securities Exchange Act of 1934 (Title 15 
U.S.C Section 78 et. seq.), ("Act") and the Rules and Regular '/ 

I 

tions ("Rules") of the Securities and Exchange Cloniniissioa 

I 

("Commission") adopted pursuant to said Act, morfe particularly,,' ^ 
but without limitation. Sections 10(b), 15(b) an|4 15(c) of said . * 
Act (Title 15 U.S.C Sections 78j (b) and 78o(c) and Rules 10(b) 

(5), 15(b), 15(c)(1) and 15(c)(2) of the Rules in that the de- 

fendant engaged in acts in contravention of the said provleion^^v ^ 

, 

.of said Act and the said Rules, Jurisdiction is also founded 
upon diversity of citizenship and aSbiount (Title 28 U.S.C Section 
1332(a)), the matter in controversy exceeding, exclusive of ' ^ i 


interest and costs, the sum of $10,000,00, 


■ ■4-', 


2. Plaintiff, at all times hereinafter mentioned, was and*' 

now is a citizen of the State of Florida, and upon information 
and belief, defendant is a corporation, incorporated under the ^ , 
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latvs of the State of New Tork, hitving Its principal place of 




business at 120 Broadway, New York, New York, 


AND FOR A FIRST CAUSE 
OF ACTION 


3. upon information and belief, at all times herein- 

after mentioned, defendant was and now is engaged in the busi- 
ness of a stockbroker, and is a broker-dealer registered with 
the Commission and a member firm of the New York Stock Exchange 
(’’Exchange"), and is a member of the National Association of 
Securities Dealers, Inc., ("Association"), and as such is sub- 
ject tn its dealings as a broker to the Rules of the Commission 
and the rules of the Exchange and the Association. 


Upon information and belief, the Rules of said Commis- 


sion, and the rules of the Exchange and the Association require 
that defendant in its dealings with its customers use the high- 
est standards of commercial honor and just and eoultable prin- 
ciples of trade, and that In Its dealings as a broker for said 
customers, the (Jefendant owes undivided fidelity and loyalty to 
said customers. 


5. Defendant, in order to induce plaintiff to become and 

remain its customer, represented to plaintiff by means of ad- 
vertisements mailed to plaintiff and in newspapei^ advertisements 
as follows: That it would at all times abide by and would be 
governed in its conduct with plaintiff by said Rules and the 
rules of the Exchange and the Association, and that it would 
devote the proper . amount of time, energy and attention, and 
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would exercise its utmost care and fidelity and loyalty in the 
execution of plaintiff's orders, and would use towards plaiutifi 
the said highest standards of conunercial honor and just and 
equitable principles of trade. 

6, Said Exchange and said Association, by means of pub- 

licity and advertisements, represented to the public at large, 
to persona such as the plaintiff and to the plaintiff, that if 
plaintiff or others similarly situated would engage in trans- 
actions with their members, particularly as brokers, such 
persons aud the plaintiff would be served by brokers who 
would exercise the highest standards of commercial honor, just 
and equitable principles of trade, and undivided fidelity and 
loyalty to plaintiff. 


7. Defendant, as a member firm of the Exchange and a 
member of the /ssociation , appj’oved and authorized all such 
publicity and advertisements, accepted all of the benefits 

therefrom, and was bound by all of the representations fairly 

I 

inferred therefrom as tiiough tiie same were issuec^, published 
or disseminated over its own name or signature, 

8. Thereafter, and in reliance upon said J’e present at ions, 
plaintiff became a customer of defendant and maintained with it 
a cash account for the purchase and sale of securities. 


I . 


9. 


Upon information and belief, among the 


rules of the 


I 


Exchange and the Association aa’e Rules 174 and 184 of the Ex- 


change and Sections 4 and 59 of the Uniform Pracjtice Code of 
the Association which provide that if a broker cannot secure 
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delivej^ of securities paid for in cash by its customers on or i 
before a certain number of days after the transaction occurred, 
the broker is obliged to buy in said securities at the best 
available market and charge the seller therefor. 


10. On or about the 21st day of October, 1968, plaintiff 

ordered defendant as his broker to purchase lor him lor hiS 
cash account 5,000 shares of the common stock of Bartep Indus- 
tries, Inc., a stock then being traded in the over-the-counter 
market. 


11. Thereafter, and betv/een tbe 2lat and 22nd days of ,f 

October, 1968, defendant allegedly purchased for pl«iintiff*8, ' 
account said 5,000 shares of Bartep Industries, Inc,, at prices 
ranging from,, $5,. to $7 per ehare, formas 'i^ gre^- ^ ^total^puj^^ 

chase price of $32,999.25, Including commissions, and advised 

plaintiff of said purchases, and also delivered to plaintiff 

conf irmatioii;-, oi' said purchases through the United States mail, 

12. Defendant, in advising plaintiff that the purchase 

had been made and in sending to plaintiff confirmations of the 
purchases of said securities as hereinabove alleged, repre- 
sented to plaintiff that it wopld and could secure delivery 
thereof on October 27th and 28th, 1968; i.e,, on the fourth 
business day after the purchase and within the times limited 
by the rules of the Excliange and Association, so that said 
transactions would be completed and the securltlcE made avail- 
able to plaintiff for his use and benefit. 




I 

e 



13 


Upon information and belief, said reprisentations by 


A 9 

Complaint 


defendant that it could and would secure deliverj/^ within the 
said period of time was a false and untrue statement of a 
material fact in connection with the purchase of securities 
contrary to the provisions of Rule 10(b)5 and known to dofen- 

I 

dant to be such a false and untrue statement in jthat defendant 
had not purchased said aggregate of 5,000 shares' of Bartep 

, j 

Industries, Inc., from a seller or sellers who cjoujld make a 
delivery thereof by October 28th, 1968, and in that the defen- 
dant did not intend to pursue such alternate prdcedures as to 
obtain delivery of such number of shares within such period 
of time, and in that the defendant had not required of the 
seller or sellers of said 5,000 shares of Bartep Industries, 
Inc., that it or they have available for delivery on October 
27th and 28th, 1968, or within the' times limited by the rules 
of the Exchange and Association such shares of stock as a con- 
dition for purchasing said stock for plaintiff’s account from 
it or them. 

14. Upon information and belief i the'^ representation that 

defendant would abide by high s'tabdards of commercial honor and 
Just and equitable principles of trade was a false and untrue 
representation of a material fact in connect ion with the pur- 

chase of securities contrary to the provisions of Section 
lL)(b) oL’ the Act unci Rule lU(b)5, in that defendant knew that 
it would not demand delivery of such securities from the seller 
or sellers tliereof within the times limited, nor would it buy 
in said securities as :'oquired by the aforesaid rules, because 
such deiiiancl by defendant evouid jeopardise defendant’s pbsition 
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ft 


s 



I 





vis-a-vis other broker-dealers in the market, and that defen- 
dant's demanding compliance with the terras of it's purchases 
and with said rules would derogate from defendant's position 
as a broker vis-a-vis its fellow brokers. ; I. 

iant's act of 
000 shares 
er the same 
lange or Asso- 

, ’ r 

elation, and by not buying in said securities as required by 
said rules, was part of a conspiracy with the sej-ler or sellers 

I 

of said securities to maintain the price thereof'. In so doing, 
defendant engaged in a manipulative practice in honnection with ' 

I 

the purchase of securities in violation of Sections 10(b) and 

15(c) of the Act, j y 

' ’iv. 

16. The settlement dt due dates for the delivery of and 

y 

payment lor said 5,000 shares of Ba^tep Industries, Inc., were / 
October 28th and 29th, 1968. 

17. ’ On or about October 28th, 1968, plaintiff, in reliance:- 

upon the representations as hereinabove alleged, turned over to 
defendant the sum of $32,999.25, the aggregate prrehase price 

of said securities. 

18. Commencing in the month of November, 1968, and up to 
February 16th, 1969, plaintiff, on numerous occasions, requested 
defendant to deliver to him said 5,000 shares of Bartep Indus-, t- 
tries, Inc., which defendant had allegedly purchaised for plain- 

tiff's account, but defendant failed and refuned to deliver 

such shares. ' 


15. Upon information and belief, the defenq 

not demanding of the seller or sellers of said 5 
of Bartep Industries, Inc., that it or they deli^i 
within the times limited by the rules of the Excl 


I 






I 

I 



?! 
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19, On or about the 17th day of February, 1969, plaintiff 

cancelled his alleged purchase of 5,000 shares of Bartep Indus- 
tries, Inc., and demanded that defendant return the moneys 
heretofore turned over to defendant therefor. 


20, Defendant has failed and refused to return to plain- 
tiff $32,999.25, the aggregate purchase price for said 5,000 
shares, although plaintiff has demanded the same. 

21. By reason of the foregoing, plaintiff sustained damages 
in the sum of $32,999.25 with Interest from Octob;er 29th, 1968. 


AS AND FOR A SECOND CAUSE 


OF ACTION 


22, Plaintiff repeats and re-alleges each 
allegation of paragraphs 1 through 20 inclusive 
as if fully and at length set forth herein. 


ad every 
f the complaint 


23 « On or about October 29^h, 1968, defendijat had and re- 

ceived from plaintiff the sum of $32,999.25 in ps^yment of the 

> ‘ 

purchase price of 5,000 shares of Bartep Industries, Inc., which 
plaintiff had purchased through defendant as his stockbroker. 

j 

24, Defendant failed and refused to obtain delivery of said 

5,000 shares of Bartep Industries, Inc., from the seller or 
sellers thereof for the account of plaintiff within a reasonable 
period of time. 


25, Defendant has failed and refused to return to plaintiff 
the $32,999,25 received from him although the same has been fully 
demanded. 
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26 • By reason thereof, pla^tlff has been danaged In the 

.'inui of $32,999.25 with latereat froi October 29th, 1968. 


AS AND FOR A THIRD CAUSE 
OF ACTION 


27. Plaintiff repeats and re-alleges each and every alle- 
gation set forth In paragraphs 1 through 18 inclusive, as if 
fully and at length set forth herein. 

28. Upon information and belief, between November Ist, 

1968 and Febxniary 14th, 1969 the stock of Bartep Industries, Inc«, 
could have been sold at a price substantially in excess of the 
price at which plaintiff had purchased said stock. 

29. Plaintiff has been deprived of an opportunity to sell 
said shares of Bartep Industries, Inc., during sa|ld period of 
tine at a profit. 

30. Defendant, in failing to secure de^lvexy of, and in 

falling to buy in said stock, in preferring and protecting its 

» 

interest in the securities market over the interest of plaintiff, 
has breached its contract with plaintiff in that I it has not used . 

I ■ • ‘ 

the high standards of connerclal honor and equitable principles ' 
of trade, nor has it devoted the proper amount of time, energy 
and attention, and exercised its undivided loyalty and fidelity 
in the execution of plaintiff's order, nor has it complied with 
the Rules of the Commission and the rules of the Exchange or 
the Association. 


31. 


By reason thereof, plaintiff has been damaged In the 
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6UB of $50,000.00, and defendant, by reason of Its false and 
fraudulent acts and gross and wanton breach of Its duty to 
plaintiff, should be assessed exemplary damages of $50,000,00 
with Interest from October 27th, 1968. 

WHEBSFORE, plaintiff demands Judgment against defendant 
In the sum of $32,999.25 together with Interest from October 
29th, 1968, upon the First and Second Causes of Action, and upon 
the Third Cause of Action Judgment for $50,000.00 together wlth>: 
exemplary damages of $50,000.00 with Interest from Howember ISth, 

1968, together with tiie costs and disbursements of this aetioii, 

LIVINGSTON, LIVINGSTON & HMRIS 
Attorneys for Plaintiff 

i 

By- . ' ' ' 

A M^Jmber of the Firm 

Office and Post Office Address 
292 Madison Avenue 
New York, N, Y., 10017 
Tel; 889-3633 


ANSWER TO COMPLAINT 


UiniTD STATT'S DISTPJCT COURT 
SOUTHERN DISTRICT OF NEV YORK 


HAROID FISHER, 


Plaintiff, 


-against- 

HARRIS, UPHAM & CO. INCORPORATED, 


Defendant. 


69 Civ. 3312 


ANST-TR 


Defendant, Harris, Upham & Co. Incorporated, by 
its attorneys Gifford, V’oody, Carter & Hays, for its answer 
to the complaint herein, respectfully alleges upon informa- 
tion and belief as follows: 

FIRST: Defendant denies that the alleged claims 
for relief set forth In the complaint are within the purview 
of the statutes and regulations referred to in paragraph 1 
of the complaint, denies knowledge or information sufficient 
to form a belief as to the citizenship of the plaintiff and 
denies that the bona fide amount in controversy, exclusive 
of interest and costs, exceeds $10,000.00. 

SECOND: Defendant denies that it is incorporated 
under the laws of the State of New York, and denies knowledge 
or information sufficient to form a belief as to plaintiff's 
citizenship as alleged in paragraph 2 of the complaint. 


A 15 

Answer to Complaint 

AS TO THE FIRST CLAIM FOR rxPiLir.F 
THIRD: Defendant admits that it was and now is 

engaged in the business of a stock broker and is a broker 
-dealer registered with the Securities Fxchange Commission, 
a member firm of the New York Stock Exchange and a member of 
the National Association of Securities Dealers and that it 
owes to its customers the duties imposed by law; it admits 
that plaintiff maintained with it a cash account for the 
purchase and sale of securities and that on or about October 
21, 1968, plaintiff ordered defendant as his broker to 
purchase for his account and risk 5,000 shares of the common 
stock of Bartep Industries, Inc,, a stock then being traded 
in the over-the-counter market; that the aggregate price of 
said 5,000 shares was $33,099.25 including commissions, 
which plaintiff paid to defendant; that defendant mailed to 
plaintiff confirmations of said purchases; and that plaintiff 
on or about February 14, 1969, requested delivery of 
certificates representing ownership of said shares in street 
name to Commercial Bank of Miami, 9301 N.K. 7th Avenue, 

Miami, Florida; that plaintiff has demanded and defendant 
has refused to pay the amount paid by plaintiff for said 
shares of Bartep Industries, Inc.; and, qxcept as so 
admitted, denies each and every allegation of paragraphs 3 
through 21 of the complaint. 
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AS TO TKE SF-COMD CLAIM FOR PJILIFF 
FOURTH: Defendant repeats and realleges each and 
every allegation of this answer with respect to paragraphs 
1 through 20 of the complaint, 

FIFTH: Defendant admits plaintiff paid it 
$33,099.25 as the purchase price of 5,000 shares of Bartep 
Industries, Inc., which plaintiff had purchased through 

defendant as his stock broker and that plaintiff has 
demanded and defendant refused to pay him said amount, and 
except as so admitted, denies each and every allegation of 
paragraphs 23 through 26 of the complaint. 

AS TO TI-IE IHIRD FOR RELIEF 

SIXTH: Defendant repeats and realleges each and 
every allegation of this answer with respect to paragraphs 
1 through 18 of the complaint. 

SEVENTH: Defendant denies knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of paragraph 28 of the complaint. 

EIGHTH: Defendant denies each and every allegation 
of paragraphs 29, 30 and 31 of the complaint 

FIRST DEFENSE TO EACH CLAIM FOR RELIEF 
SET FORTH IN THE COMPLAINT 

NINTH: The complaint fails to state a claim upon 



f. 

ii 

E 

I 


which relief can be granted. 
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SECOI® DEFENSE TO EACH CI^MM FOR PXLIEF 
SET FORTH IN THE COMPl^INT 

TENTH: At all tnatcrial times there existed betveeii 
plaintiff and defendant a uniform and consistent course of 
dealing pursuant to which securities purchased for the 
account and risk of plaintiff by defendant as plaintiff's 
stock broker would be held in plaintiff's account with 
defendant in "street name" until sold by plaintiff without 
delivery to plaintiff of the certificates representing owner- 
ship thereof at any time having taken place. 

KIEVENTH: Plaintiff's purchase of 5,000 shares 
of Bartep Industries, Inc. was made solely at plaintiff's 
instance and request, in accordance with and subject to 
the aforesaid course of dealing. Plaintiff's account with 
defendant was duly credited with said shares on October 28, 
and October 29, 1969, and plaintiff's ownership of said 
shares was repeatedly reported to him as a balance in 
plaintiff's account and was. carried as such on the books of 
defendant until certificates representing ownership thereof 
were delivered to plaintiff as hereinafter alleged. 

Tl'TLFTH: Plaintiff did not request defendant to 
deliver to him the certificates representing ownership of 
said shares of Bartep Industries, Inc., on any occasion 
between October 21, 1968, and February 13, 1969, nor did he 
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protest or in any roanner object to their being carried in 

"street name" during that period. 

THIRTEENTH; On or about February 14, 1969, after 

plaintiff had bee*i advised by defendant that there was no 

market for his shares of Bartep Industries, Inc., plaintiff 

instructed defendant to deliver such certificates in "street 

name" to Commercial Bank of Miami. 

FOURTEENTH; On or about February 17, 1969, without 

any prior notice to defendant, plaintiff attempted to cancel 

his October 21 and 22, 1968, purchase of the aforesaid shares 

of Bartep Industries, Inc., and to inflict his trading losses 

upon defendant stock broker by transmitting to defendant a 

telegram reading as follows; 

"Cancel total of Five Thousand r>hares 
Eart.'*p Indurtrlos , Inc, Trade dtites 
October 21 and 22, 19 6S* Return total 
money paid for sao-ie." 

FIFTT.rNTH; Thereafter, on or about April 9, 1969, 
certificates representing ownership of 5,000 shares of 
Bartep Industries, Inc., in plaintiff's name, were duly 
delivered by defendant to plaintiff. 

SIXTr:iNTH; The aforesaid attempted cancellation 
by plaintiff of his purchase of 5,000 shares of Bartep 
Industries, Inc., his untruthful allegations that he 
requested delivery of the certificates representing oxmorshlp 
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of those shatee pflor to February 14, 1969, and the cornnence- 
ment of the instenC action have been undertaken by plaintiff 
in bad faith t«lth the intent to defraud defendant and enable 
plaintiff to speculate in the stock market at defendant's 
risk; plaintiff's ottenrpted cancellation of his aforesaid 
purchase is null and void and of no effect; defendant has at 
ell times fully performed its duties to plaintiff in 
accordance vlth the established course of dealing boti'7een the 
parties and the standards imposed upon defendant by law; and 
defendant to not liable, 

THIRD nr’FKNrE TO I'ACH CU.IK FOR ra'LIFF 
OFT FGHTII IN TIE. CCk'R^IET 

SFVTHlTTinH: Defendant repeats and realleges 
paragraphs TF.h’TH through SIX'il.ltJTH of this enewer. 

EIGirn TNTH: By his aforesaid conduct, plaintiff 
acquiesced in and ratified defendent's action in holding the 


aforesaid shares of Bartep Industries, Inc. in "street name' 
in his account and effectively waived any right to cancel 
his pxirchase of said shares or to require delivery of the 
certificates representing ovniership of those shares on the 
settlement dates of October 28, and October 29, 1969. 
Plaintiff is not entitled to recovery of the purchase price 
of said shares and defendant is not liable. 
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i:" 

. 

[ FOURTH DEFENSE TO EACH CLAIM FOR RELIEF 

SET FORTH IN THE COMPLAINT 

NINF.TE 1 ENTH ; Defendant repeats and realleges 

paragraphs TENTH through SIXTEENTH of this answer. 

I TEENTIETH; By his aforesaid conduct, defendant 

became estopped and precluded from rescinding or cancelling 

I 

his aforesaid purchase of 5,000 shares of Bartep Industries, 
Inc;, from asserting any right to delivery of the certificates 
representing owiership of said shares on the aforesaid 
settlement dates; and from asserting any claim for the refund 
of the purchase price paid by him, 

VUEREFORE, defendant demands judgment dismissing 
the complaint with the costs and disbursements of this action. 


t 

GIFFORD, V:00DY, CARTER & HAYS 
Attorneys for Defendant 

B y /e/ Charles L, Trowbi'id^.e 
Charles L. Tro’vrbridge 
A member of the firm 



[ 
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‘-TAT-'-’S 


DISTRICT 


irOJJMIRu DISTRICT OF 


0 




T 


.'•'.7 


Mi I 


YORIC 


X 


F:>ROLD FIGHSR, 

Plaintiff, 

-against- 

ilMUIIS 6: CO. (Incorporated) , 

' Defendant, 


TO R-ARRIS, UPHz\l'I & GO. (IKGORPORiMED) , DEFEIIDAKT: 

Plaintiff re^iuests, pursuant to Rule 33 of the Federal 
Rules of Civil Procedure, that the following interrogatories 
be answered under oath by any of your officers competent to 
testify in your behalf who knows the facts about which inquiry 
is made and that answers be served on plaintiff within fifteen 
(15) days from the time these interrogatories are served upon 
you. 

, 1. Set forth the name or names and address or addresses 

nnd official capacity of all officers, agents and employees of 
defendant who were employed as traders by defendant in trading 
'•.hares of Eartep Industries Inc. C'Eartc^*") on the over-the- 
counter market between October 20, 1963 and February 17, 1969. 



2. Set forth the name or names and address or addresses 
and official capacity by job title of all officers, agents and 
employees of defendant who participated in the purchase for 
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i 

I 


w 


j 


c 

I 

5 

h 

i 

t 

I 


plaintiff's account of 5,000 shares of Bartep cornrAon stock on 
or about October 21, 1963, 

3. Set forth the narae or names and addresses of all 
broker dealers who maintained or created markets in shares of 
Burtep during the month of October 1968, 

E 

4. Set forth the name or names of all broker dealers 
with their addresses who provided a market in or of whom in- 
quiry was made by defendant or who were solicited by defendant 

in order to purchase for plaintiff's account 5,000 shares of ; 

I 

Batfep on October 21 and October 22, 1968. | 

5. Set forth the time or times when and the name or t 
tames of all broker dealers who sold to defendant 5,000 shares 

of Bartep for the account of plaintiff and the amount purchased 

■ i( 

If 

from each broker dealer. j 

i 

6. State whether defendant received any confirmations | 

of the purchase of 5,000 shares of Bartep for plaintiff's I 

I 

account and the name or names of the broker dealers giving such | 
confirmations, the time when received and the persons in its 
employ who received such confirmations, 

7. State whether defendant inquired of each of said i 

! 

broker dealers if they then had available for delivery the I 
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shares of Bartep that each had sold to defendant for the account 
of plaintiff. 


8, State whether defendant sent any confirmations for 
the purchase of 5,000 shares of Bartep for plaintiff's account 
to any broker dealer, the date when such confirmations were sent, 
the person or persons in defendant's employ who sent them and 
the name of the person to v;hom such confirmations v.’ere addressed. 

9* Set forth the time or times and the place or places 
where 5,000 shares of Bartep were delivered to defendant, by 
whom delivered, the amount received from each parson who made 
delivery and the name or names in V7hlch said shares w'icre 
registered when delivered. 

10. State whether defendant had failed to deliver during 
the period October 20, 1968 to February 17, 1959 any securities 
sold by any of its customers to any of the broker dealers from 
whom it had purchased said 5,000 shares of Bartep for plaintiff's 
account. If defendant had failed to make any such delivery of 
securities, set forth the name or names of the broker dealers 
withivjhora defendant was then in a fail position. 

11. Set forth the name or names of the broker dealers to 
whom and the time when defendant paid the $32,999.25 V7hich defen- 
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dant had received from plaintiff for the porohase of said shares 
of Bartep. 


12. Set forth the account or accounts In which plain- 
tiff s $32,999.25 vjas deposited, the time vmea said deposit of 
$32,999.25 was made and the time or times when said $32,999.25 
xg-as vithdraxm and the name or names of the persons to x.hose 
order such funds were withdrawn. 

13. Set forth the time or times when and the name or 
n.inies of the broker dealers from x>;hom defendant demanded 
delivery of said 5,000 shares of Bartep or any part thereof. 

14. Set forth the name or names and address o: address^.*; 
of each officer, enployee or agent v7ho demanded delivery of 

.said 5,000 shares of Bartep for plaintiff's account, the per. 3 on 
Wiio made e.^ch demand, the time vghtn such demand xs’as made and 
the to xdxoa said dcm.and was given. 

15. Set forth the exact procedures £olla;od by defen- 
dant to cbtain delivery of said 5,000 shares of Barten, the 
date when each procedure was instituted, the name and names 
and address or addresses of the person crpirsons x 7 ho, on 
defendant's behalf, instituted each such procedure, and the 
names and addresses of the broker dealers against whom each 
such procedure was instituted. 
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16. State the times when and the names of the broker 
dealers from whom defendant demanded delivery of 5,000 shares 
of Bartep. 

17. Set forth- whether defendant ever gave notice to any 
broker dealer that It was buying in 5,000 shares of Bartep. 

18. If your ansx^er to Interrogatory No. 17 is in the 
affirmative, set forth the name or names dr the broker dealers 

end the time or times when such buy-in notice or notices v.-wto giver 

19. State the name or names and address or addresses of 
all officers, agents and employees of defendant who were in 
charge of advertising during the period of January 1, 1967 to 
December 31, 1963, 

20. State whether defendant advertised its services as 

n broker in any net^^spaper or magazine having a general circulation 
or a newspaper or magazine within the business and financial 
community generally circulated in the area of Miami and Fort 
Lauderdale, Florida, during the period of January 1, 1967 to 
December 31, 1968. 

21. If your ansv7er to Interrogatory Mo. 13 above is 

:l.n the affirmative, set forth the date when and the name of the 
newspapers or magazines in which said advertisements appeared. 
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! 

22. State whether defendant contributed to, participated 
vith or joined in any institutional advertisements of the New 
York Stock Exchanse or Notional Association o£ Securities Dealers 
advertising the services of member firms of the Exchange and 

I 

Association as brokers during the period January 1, 1967 to I 

December 31, 1963. I 

23. If your answer to Interrogatory No. 20 is in the | 

affirmative, state whether such advertisements appeared in any j 

newspaper or magazine having a general circulation or generally 
circulated within the business and financial community in the | 

area of Miami and Fort Lauderdale, Florida during the aforesaid I 

I 

period of time and set forth the names of the newspapers and | 

magazines and the dates when said advertisements appeared. | 

i 

s. 

1 

24. Set forth the none or names and the address or I 

ii 

addresses of the officers, employees and agents of defendant whp j 

were responsible for defendnt’s contributing to, participating j 

i 

with or joining in with the New York Stock Exchange and National | 
Association of Securities Dealers in the institutional advertise- j 
ments referred to above. | 

I 

25, State whether defendant mailed to its customers \ 


any advertisements of its services and facilities offered by it 
or by the New York Stock Exchange and National Association of 


A 27 

Plaintiff *8 Interrogatories Dated August 13^ 1969 



Securities Dealers during the period January 1, 1967 to 
December 31, 1963. 

26, If such advertisements were mailed, set forth the 
time or times when .each such advertisement was mailed, and the 
name or names and address of the officers , agents and employee!| 
of defendant who prepared each such mailing. 

27. State whether defendait: maintains fllas of the ad- 
vertisements referred to in the foregoing interrogatories numbers 
21, 23 and 26. If such files are maintained, set forth the 
location of said files and the name and address of the person 

in charge of said files. 


Dated: August 13, 1969 Yours, etc., 

LIVINGSTON, LIVINGSTON H/.RRI|S 

B y 

a member of the firm 
Attorneys for Plaintiff 
Office £c P. 0. Address 
292 Madison /.venue 
New York, I’lew York 10017 
(212)339-3633 

TO: GIFFORD, WOODY, Cx^RTHR & HAYS, ESQS. 

Attorneys for Defendant 

1 Wall Street 

New York, New York 
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I 


I 


I 

i 

i; 

I 

I 

b 


UWITSD FTATEr DISTRICT COaRT 

SOUTHEllN DISTRICT OF KEV7 YQXK 


s 

HAROLD FISilSE., 

« 

Plaintiff, 

I 

-against- 

I 

HARMS UPI2AH & CO. (Incorporated), 

I 

Defendant. 


IKTE.'UOCATOrilLS DY 
r; Ai''Tii ; 

Indo:c nu.Viber 
69 Civil 331? 


TO IvVRRIS UPKAM & CO. (IHCORPOIUVTED) , DEFEJ^DATITi 

Plaintiff requests, pursuant to Rule 33 of the Federal 
Rules of Civil Procedure , that the following interrogatories 
be answered under oath by any of your officers competent to 
tentify in your behalf who luiows the facte about which inquirer 
is made and that answers be served on plaintiff within fifteen 


(15) days from the time these Interrogatories ore served upon^ you 
1* (A) • 5et forth the name and audreso of the oorsen, 

characterized as a customer of defendant's Fort Lauderdale, 
Florida branch office, from whom 300 chores of ctocK of 
Bortep Industries, Inc. was purchased for the account of 
plaintiff on October 22, 1968,' as previously ant.'Wered by the 
defendant. 


(B) . ytate \diether the a fores a Ld 300 shares 
wet. G piiyoically in the possession of the defendant on Oafcobor 
22, 1963; and If so, set forth the number of tho certifi-® 



m 
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cate(s) and the narae(s) of the person (c) in vhose name (a) 

i thc certif icate (s) v/ere registered, 

(C) * If the aforesaid 300 shares v/ero not 
physically in the possession of the defendant on October 
22, 1963, set forth when the defendant first rccoived poa- 
eesslon of said 300 shares (after October 22, 1960), 
the nnrrie and addreos of tho parson or firra from whom 
i possession van obtained, and the nunibcc of the ccr tif icate (r/ J 

j and Uie nsmc(n) of the person (:s) in whoso name (s) the 

certiflcato(si) v.'oro rcorla tered, 

2, (A), ret forth the last known address of Arnold 

E'ro*d:Dl, stated by defendant to have been employed in the 
i over** thO“Countcr dcpartir.ont of defendant untxl i'.arch 14, 

1 1060 . 

(B) . et forth tiio clrcunistances surrounding 

ti.e termination of Mr, PranJcel’s eiaploienont x^rith the 

defendant, i.e., set forth x^hether hie, Frankel was dls- 

' charged, was asked to resign, or voluntarily crutt his 

emplcypient wiUi tlio defendant; and sot forth when he was 

( 

notified that ho was to be discharged, when he was asked to 
resign, or when he gave notice to the defendant that he tntoihded 
to quit or terminate hia employment. 

3. (A), ^tato whether defendant, at tlio timo(s) ihen 


r 


I 
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it puxcliajsod finv ^ ^ 

y - - 1 C .,hare3 of BtocrJc of Borteo Inductricc, 

Ins. for the account of plaintiff i ^ 

b* nzxtt, inqui^t^a of any of the 

dc..ler= £ro» who^ the were pur=h«ocd, if they then 

h=a nvailnble for delivery certificates fer U.e enia shares. 

(B). If the ensvor to (A) is yes, net forth 
the date when, the nn„e of the acaler(e) of whom inaniry 

n:aae, end the nnowerin) given to yon hy the deeler(.e,. 

■1. (A). Set forth the nann>(s),‘^vddress(es)‘'a„a 

Official capacity by job title of all officers, agents .-.nd 
employees of defendant who were in co^nunication, oral or 
otherwlae. with defendant- s M^,ai beach branch office at 
1005 Kane Conconrae, Miaad beach, yiorida, or with defandant-n 
reoletcred representative, Benjamin Cowan, which commanica- 
tion related in any manner to the pnrehnse by the plaintiff 
of the 3000 sharea of stock of Bartep Indcatrlea, i„e. or 
the obeatning of or the failure to obtain delivery of the said 
tharea from the aollors thereof, or fte delivery or return of 
nd fcharea to or from the transfer agent thereof for 
transfer into the name of the defendant or the plaintiff, or 
the delivery or return of any of said shares to or from the 
plaintiff or Oontaeroial Bank of Miami, or which cotuaunioation 
related in any ma.n,er to the claim of the plaintiff fo, ,^0 
return c£ the monies paid by him to defendant 


or charged to 


V 
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hia account by the defendant on account of the purchase of 
the said 5000 shares, 

(B) . V7tth respect to each comiiiunication referred 
to in (A) above, set forth the parties thereto, the date.s thereof 
the means or instrumentalities employed, and the substance 
thereof, 

5, (A) . Otate whether the defendant, as principal 
for its own account or as broker for any other person, during 
the period from October 21, 1950 to February 17, 1959, bought 
or sold any shares of stock of Bartep Industries, Inc. other 
than the shares alleged to have been bought for the plaintiff, 

(B) . If the answer to (A) above is yes, set 
forth the date(s) when, the number of shares and the prices 
thereof, the nan\e(R) of the teller (s) or buyer (s) (as the Cv’jse 
may be), and for whose account the said aharen were bought or 
sold* 

6, i;et forth in detail all of the atepa taken 
?oy the dofendent in order to obtain delivery of all of the 
ahcires of stock of Bnrtep Industries, Inc,, ourclissed for th«) 
account of the plaintiff,, and the date when each step was 
taken, 

7, (A), With respect to the sharc.c -of stock of 
Barte? Industries, Inc., stated to have been delivered to 


4 
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1 


defendent in respect of plaintiff's purchase, sot forth the 
d3te(s) of delivery, by whom delivered, the ai-30unt(s) 
delivered, the nximbcr(£) of the certif icate (s) , and the 
nanie(s) in which said certificate (e) were rejictered, 

(B). With respect to each certificate delivered 
to defendant as set forth in (A) above, couimencing with the 
date of said delivery, set forth in detail each step taken 
thereafter with respect to the physical safolreoping thereof 
by the defendant or the transmittal thereof to any transfer 
agent or to the plaintiff. 

G. r^et forth the name(s) of all of the persons 


or firms to' whom, the amounts, and the dates when, the 
defendant paid any monies on account of the ourc’nase by the 


defendant for the account of the plaintiff of shares of stoc?^ 
of Bartep Industries, Inc, 

9, Pet forth in detail all tho steps taken 
by the defendant In order to obtain a tranc'fcr on the clock 
books of Dartep Induatrles, Inc, of all of the aharea of stod}< 


of Bartep Industries, Inc., purchased for the account of the 
plaintiff and received from the respective sellers thereof, 


and tho dat© when each step was taken. 

10. .. tnte whether, during the period from October 

lOCG to L’obruary 20, there v'ns any relationship or 
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finonoinl or otherv/ise, between tbe clctenclnnt 
or any of its stocM'.olOorG, diiroctors, officers, or employees^ 
on tbt; one hand, and either Lockvaod & Co., or I. J.Schenin 
Co, or any of tho partnorc, prlnGlpale, ox* civ.ploycos of eithei: 
of naid firms, on the other hand. 

11, (A). 1 fcato whether, at any time during the pcr;iod 

from February 28, 1960, to February 28, 1069, defendant was ih 

a "fall to receive" position v^ith respect to any cocuritics 
bought by defendant, m prlnaipel or as broker for its cur tonic r.s, 

(B) . If tho nnswer to (A) Is yen, set forth ea 
of the end of each month during eatd period the aggregate value 
of the securities bought by the defendant but not received in 
due time and which were carried on its books as "fails to 
receive", - 

(C) . Xf the answer to (A) is yes, state whethitr 
the defendant was in a "fail to receive" position with respect 
to any securities due from either Lochwpod & Co, or I,JSchcni:i O 

(D) . If the ansv/er to (C) is yes, set forth tlie 
dr.tes, the deecrlption, amount and value of the oecuritieo, 
the firm from v.hich due, the time when eech "fail" was cleared, 
whether defendant rent any "buy-in" not?*ce(^^), «and v/hothcr 

any "fail" was cleared by consunrjnation by defendant of a 
"buy-in" procedure. 

12, (A), rtato whether at any hi mo during the 


A 34 

Plaintiff's Intevrogatries Dated March 18, 1970 


I 

I 



i 

I 




I 

j! 

ti 

j; 


f 



period fra'n February .20, 19o3 to February 23, 1969, do£er4':I^->t 
wac In a "fail to dellvor" pooltion with respect to any 
scaaritiea cold by defendant, as principal or as brol'.er 
for itu customerr.. 


(0). If ths anevrer to (70 in yes, set for'th 
aa of tlie end of each ir.ontli during said pca-iod, the agvgrogatd 
value of the sGcuritiec eold by the defendant but not 
delivered in due tine end v/hich wore carried on its books 
as 'Tails to deliver". 


f 


(d) . If the answer to (A) is yes, state whether 
the defendant was In a "fail to deliver" position with respect 
to any securities due to either Loa3tv?ood fk Co. oT I.J.^»enin Co 
(D) , If the answer to (C) is yc=-:i, sot forth 
the dates, tha description, amount and value of the securities, 
the firrri to which due, the time v;hen e?-Gh "fail" was cleared, 
\jhether defendant received any "buy-in" notice (s), and 


i 




v/heiiher any "fail" was cleared by con3ur.TOation of a "buy-in" 
proceduro, 

13. Set forth the last laiovm address of Theodore 
Titolo, stated by defendant to have been in cha3;ge of advertis- 
ing during theporiod from January 1, 1967 to Dcceuiber 31, 19G?}t, 

14. (T\) , 6ot forth in detail the dofendant’n 


understanding as td the duties owed by it to its customers an4 
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impoiicd up^n it by as alleged by the d:;rc.’>"nnt in para- 
graph Third of itr» Answer. ' 

(B) . f'tnte vhether the de'Ccn\ant denies that the 

PwUles of the decuritins and Exchange Coi.r.usnion, the rules 
of the Now Yorh ^tocT; Exchange, and the rulcn of the Notional 


Aeaociation of • .:>ccar Itien ' Dealcrr, , require that the defendant 

(1) in its dealings v;ith its customers, use the highest 
standards of commercial honor and just and equitable 

principles of trade, and (2) in its dealings as a broker for 


eaid customers, owes undivided fidelity and loyalty to said 


custonusrs. 

15. state whether the defendant, at the time 
when it accepted the account of the plaintiff as its customer, 
intended at all times to abide by end bo governed in its 
conduct with plaintiff by tho Rulec of the recurltieo end 
Exchange Commission and the rules of the New York iitock 
Exchange and the National Association of .securities Dealers. 

IS. State whether the defendant intended (1) at 

the time when it accepted the account of the plaintiff 

as its customer, and (2) at’ all times thereafter, to devote 

the proper amount of time, energy and attention, and to exercise 

its utmost care and fidelity and loyalty in the exercise of, 

plaintiff's orders, and to use towards plaintiff the highest 
standards of commercial honor and just and equitable principles 


of trade 
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17. State whetlier the defendant denies that arrong 
New Vozrlc Stoclc National of Secuirlti.es Dealeirs 
the rules of the/ E:«change and th</ Association/are Rules 174 
Nev/ York Stock 

and 134 of the/ Exchange and- Sections 4 and 59 of the Uniform 

National of Securities Dealers 
Practice Code of the/As-sociation/end that said Rules and 

•'.cctions provide that if a broker cannot secure delivery of 

securities paid for in cash by its customer on or before 

a certain number of days after the transaction occurred, the 

broker la obliged to buy in aald securities at the best 

available market and charge the seller therefor. 

13. (A) . State whether the settlement or duo dates 
for the payiaent and the delivery of the 5000 shares of stock 
of Bartep allegedly purchased for plaintiff on October 21, 

19GS and October 22, 1938, were October 28, 1963 and 
October 29, 1968, respectively. 

(B). If the answer to (A) above is not “'yes". 



set forth the settlement or due dates for the payment for 
and the delivery of the said 5000 shares. 


Dated: 




/f76 


By 








TO: GIFFORD, WOODY, CARTER & HAYS, ESQS, 
Attorneys for Defendant 
1 Wall .Street 
New York, New York 


a raeuiher of the firm 
Attorneys for Plaintiff 
Office and P. o. Address 
292 Madison Avenue 
Nev/ York, New York 10017 
(212)839-3633 


Yours , 

LIVINGSTON, LIVXNGf:i’ON. & HAPjafl 
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DEFENDANT'S NOTICE OF MOTION FOR A MORE DEFINITE 
STATEMENT DATED SEPTEMBER 3, 1969 


UNITED STATES DlSTIilCT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HAROLD FISHER, 




SIRS ; 


PLEASE TAKE NOTICE that upon the complaint 
herein (Exhibit A hereto) and the written interrogatories 
propounded by plaintiff (Exhibit B hereto) , the undersigned 
will move this Court, at a special part thereof for the 
hearing of motions to be held in Room 506 of the United 
States Court House, Foley Square, Borough of Manhattan, 
City and State of New York, on the 23rd day of September, 
1969, at 10:00 o'clock a.m. in the forenoon of that day or 
as soon thereafter as counsel can be heard: 

1. For an order pursuant to F.R.C.P. 9(b) and , ' 
12(e) directing the plaintiff to serve and file an amended' 
complaint alleging the circumstances constituting the 
fraud, conspiracy and manipulations claimed to have been 
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engaged in by defendant with particularity, as required by 
F.R.C.P. 9(b); and 

2. For an order pursuant to F.R.C.P. 30(b) and 33 
extending the time in which defendant may answer or move x^ith 
respect to the written Interrogatories propt>ui>il«il by 
plaintiff until this motion is decided and F.R.C.P, 9(b) 
complied with. 

PLEASE TAKE FURTHER NOTICE that in accordance with 
Rule 9(c)(2) of the General Rules of this Honorable Court, 


answering memoranda shall be served upon the undersigned at 




1 
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PLAINTIFF'S AFFIDAVIT (SEPTEMBER 18, 1969) IN OPPOSITION 
TO MOTION FOR A MORE DEFINITE STATEMENT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


X 


HAROLD FISHER, 


Plaintiff, 

- agains.t - 

HARRIS, UPHAM & CO., INCORPORATED, 


AFFIDAVIT IN OPPOSITION 
TO DEFENDANT'S MOTION 
UNDER RULES 9(b) AND 
12(e), FEDERAL RULES OF 
CIVIL PROCEDURE AND 
INCIDENTAL RELIEF 


Defendant. 


69 CIV. 3312 


X 



I, ALAN HARRIS, being duly sworn, deposes and says: 

1. He is a member of the firm of Livingston, Living- 
ston & Harris, attorneys for the plaintiff herein, is fully 
familiar with all the papers and prior proceedings in this 
action and based on the knowledge so obtained submits this 
affidavit in opposition to the defendant's motion under Rules 
9(b) and 12(e) of the Federal Rules of Civil Procedure ("Rules"), 
for an order to make the complaint more definite and certain 
and for an order under Rules 30(b) and 33 extending defendant's 
time to answer certain interrogatoi-ies propounded by plaintiff 
of it. 


2. Tliis is an action by a customer against his 


stockbroker, which broker, although paid in cash almost $33,000 
on the "settlement date" in connection with the alleged pur- 
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Plaintiff’s Affidavit (September 18 ^ 1969) in Opposition 
to Motion for a More Definite Statisment 


t 

I 


I 


chiiRc of 13 Lock for tha cvuiUonior by the broker (ns n^ont ) , nrvoi: 
obtained delivery of the stock until after some four months and 
after the customer had advised his agent to return his money 
and cancel the transactions. The complaint alleges that the 
acts and omissions to act of the broker, in addition to giving 

4 

rise to common-law causes of action, constitute violations of 
the Securities Exchange Act of 1934, and the Rules of the Securi- 
ties and Exchange Commission. Almost all of the material and 
relevant facts are within the knowledge of and constitute the 
acts and actions of the defendant broker in dealing with other 
bx'oker-dealers whose identity obviously is unknown to plaintiff 
and in carrying out its responsibilities to plaintiff to deliver 
securities promptly. 



3. The complaint herein was served on July 30, 1969. 
Heretofore and on August 15, 1969, defendant moved by order 
to show cause for an order under Rule 30(b) and Rule 33 extend- 
ing its time to answer or move with respect to the complaint 
and to answer or move with respect to these same interrogatories 
propounded by plaintiff until after defendant had completed 
taking plaintiff's deposition. Said motion came on for hear- 
ing on August 23rd and on August 25th the motion was denied, 
the Court's opinion reading as follows: 


i 

i 


i 


I 

I 




"Th.is is a motion by defendant for an order 
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oxl onding dofcnrlnn L ' s time Lo answer or move 
with ronpocl: lo I ho ■oo)ni>ln.i nl (oi-n.-vod July 30, 
19G9) and v;iLh ri-npocL. Lo intorrogn Lorion of 
plaintiff (served August 13, 1969) until ton 
days after completion of the taking by defendant 
of the deposition of plaintiff. 

"Study of the papers con' irms the impression 
expressed at oral argument that the motion is 
without merit. 

"I'ho motion is in nil respects denied. 

"The time of defendant within v.'hich to answer 
or move with respect to the complaint and the 
interrogatories of plaintiff is extended to and 
including September 3, 1969. 

"SO ORDERED." 


4. Your deponent submits that the present m.otion is 
merely a device to further delay and harass the plaintiff and 
to gain the same advantage that defendant failed to obtain in 
its first attempt. As is snown below, the defendant's present 
motion is based upon the identical alleged defects and ambiguity 
of the complaint which were the stated grounds for its prior 
motion, although defendant now relies upon Rules 9(b) and 12(e). 
Ihus, its present motion clearly seeks to circumvent the result 
and effect of this Court’s prior order of August 25, 1969, and 
is not made in good faith. 


5. Defendant's prior moving affidavit of Charles L. 
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Ptaintiff ’ 8 Affidavit (September 18^ 1969) in Opposition 
to Motion for a More Definite Statement 

Trowbridge sworn to August 14, 1969, in paragraph 8 stated as 
follows : 


"8- As the complaint (Exhibit A) discloses, 
defendant is charged generally with having fraudu- 
I lently misrepresented material facts to plaintiff, 

conspiring with sellers of the stock in Bartep 
Industries, Inc. to maintain the price thereof, 
engaging in unspecified manipulative practices and, 
by means of unidentified advertising material 
allegedly mailed to plaintiff, misrepresonting 
various material facts, violating in some unstated 
manner the standards of commercial honor and loyalty 
to its customers required of it, as well as committing 
false, fraudulent and grossly wanton acts, the speci- 
fics of which are not set forth. It is fundamental 
that under the notice pleading procedure of the 
F.R.C.P., amplification of such pleadings by appro- 
priate discovery methods as necessary in order that 
counsel may effectively and expeditiously prepare 
for pleading, motions and trial. Defendant needs 
to examine plaintiff fully to ascertain the specific 
facts upon which the numerous conclusory allegations 
of; plaintiff's complaint arc purportedly based so as 
1(1 i'n.ilil(' dt' ri'iid.in t lo i n 1 I'l 1 1 « |('n I 1 Y prepare Ks 
d.‘l eiise. " 


6. The lack of good faith and merit in the present 

motion is demonstrated by the fact that defendant did raise the 

I 

I issue that the complaint was so vague and ambiguous that it 

I could not respond thereto at the time that it made its prior 

S’ . > 

I , motion for an extension of time. As noted, defendant had been 

I 

I served with the complaint in this action on July 30th. By 

I 

I August 15, «*1969, the date of the prior motion, defendant had 

I • ■ 

I discovered the so-called defects in this pleading. At that 


Plaintiffs Affidavit (September 18, 1969) in Opposition 
to Motion for a More Definite Statement 

time, defendant, deliberately or otherwise, failed to cite 
Rules 9(b) and 12(e) as support for its application. Rather, 
defendant believed that it could try to achieve its desired 
result, not once, but twice. Having lost out in its first 
attempt, defendant now wishes to rely upon the aforesaid rules 
It is crystal clear from the recitiation of these undeniable 
f^^ts that this motion is merely made to harass plaintiff and 
to stall off the date when dcfcndnat must answer. 


7. Turning to the substance of this motion, .defen- 
dant picks and chooses various paragraphs of the complaint in 
order to state that as a whole it is vague and aniiDiguous. 
Defendant leaps from paragraphs 5 through 7 to paragraphs 13 
and 13 mischaracterizing and talcing out of context as it goes. 
Combining these paragraphs, it says that the circumstances con- 
stituting the fraud perpetrated by the defendant are not stated 
with sufficient particularity. Defendant overlooks the allega- 
tions contained in paragraphs 11, 12 and 14 of the complaint. 
TIu' <-oiiii.)lalnt in pnrnyrapli 11 uotf;! forlh Hint dofendant advised 
plaintiff that it had purchased certain shares of stock and 
also delivered confirmations of said purchase. Paragraph 12 

stato.'j that in delivering said confirmations for the purchase 
of stock, that defendant represented to plaintiff that it could 
secure delivery of said stock within the times limited by 
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the ru3-es of the New York Stock Exchange and the National I 

Association of Securities Dealers. Paragraphs 13, 14 and 15 | 

i 

I 

specif icaiJ.y allege that these representations and the repre- 
sentations made by defendant as to the care and duty that | 

it owed to plaintiff were false and untrue and known by defen- I 

I 

i. 

dant to be false and untrue. By carefully omitting to direct | 
the Court’s attention to paragraphs 11, 12 and 14, defendant I 

conceals from the Court the burden and thrust of plaintiff's | 

I 

complaint and the specific detailed allegations contained ' 

i 

therein. These paragraphs together with paragraphs 13 and 15 | 

spell out clearly the exact fraudulent misrepresentations 

' r 

made by defendant and the circumstances of the fraud. l-Jhan | 

K , I 

r . ‘ ■ I 

the allegations of all these paragraphs are read together in 

their entirety they give defendant ample notice of the issues | 

that it must meet. ■ 

I 

t 

8. In considering whether the allegations of this 1 

complaint are sufficiently clear so as to give notice to I 

defendant of the circumstances of this fraud, it must be borne I 

• i 

in mind that defendant is n largo moneyed institution and I 

i 

plaintiff an individual. Many of the facts alleged are pecu- | 
liarly within the defendant's knowledge. They are not within I 
the knowledge of plaintiff. Tlierefore, such facts have to be 
pleaded on information and belief. Defendant knows of its 
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to Motion for a More Definite Statement 

cloal.lntjs wihli other broker dealers in the over- the-conn tor 
isiarl-.id., in Ifltc. transac I. .um (jlviiKj rise to iihls acl ton. Plaintifl. 
was not privy to those transactions. Therefore, defendant has 
knowledge of the facts and can meet tliis issue. 

9. As to whether defendant acted as part of a con- 
spiracy, and with whom, by the very nature of the case, cannot 
be known by the plaintiff at this time. However, absent such 

a conspiracy, defendant would, in the opinion of the Securities 
and Exchange Commission, be in violation of the antifraud 
provisions, particularly Section 10(b) and Rule lOb-5 of the 
Securities Exchange Act of 1934, when it buys a security as a 
broker if the defendant has reason to believe that he will 
not be able to deliver promptly, based upon the implied repre- 
sentation that he will deal fairly and that the transaction 
will be consummated promptly. (Exchange Act Release No. 8363, 

33 Federal Register 11,150, August 7, 1968.) 

10. Motions under Rule 12(e) are not substitutes 
for discovery. They are not designed to force plaintiff to 
plead evidence. Defendant by making this motion is attempting 
to do just that. 

11. From all of the above it should bo clear that 
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the present motion is not made in good faith and is wholly 
lacking in merit and should be denied, -.and plaintiff should be 
awarded costs upon this motion. 

WHEREFORE, your deponent respectfully requests that 
l:he motion bn donied in all rospo.cts and costs awarded to 
plaintiff. 


I. Alan Harris 


Sworn to before me this 

day of September, 19G9. 


Notary Public 


— M * L bendix 

Notary Public, State of New York 
No. 43.0238125 ° 

Qualified in Richmond County 

'P New York County 
CommIsMon Er^ea Manli SCV 19n 
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DEPENDANT'S ANSWERS (OCTOBER 3, 1969) TO INTERROGATORIES 


Ul^ITl.D STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEV YORK 


X 


IIAROU) FISHER, 

Plaintiff, 

-against- 

HARRIS, UPHAM & CO, INCORPORATED, 

Defendant. 


69 Civ. 3312 

AMf^TRS TO INTFR- 
RXATORirS 


.jg 

Defendant, Harris, Upham St Co, Incorporated, for 
its answers to the interrogatories propounded by plaintiff, 
respectfully alleges upon information and belief as follows: 

I * 

1. No person was employed by defendant as a 
trader in the shares of Bartep Industries, Inc. on the over- 
the-counter market between October 20, 1968, and February 17, 
1969. Defendant did employ a clerk in its over-the-counter 
department who executed the purchase orders referred to in 
the complaint. That clerk's name is Arnold Frankel, who 
terminated his employment with defendant on March 14, 1969, 
and is now associated with Sidney Siegel *& Co., New York, 

New York. 

2. Arnold Frankel, referred to above, and 
Benjamin Cowan, employed by defendant as a registered 
representative in defendant's Miami Beach branch office, 

1085 Kane Concourse, Miami Beach, Florida 33154. 



I 


s 

I 

I 


I 



'i 

I 

ti 

I 




I 


■ 
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3. To tbe best of defendant's present knowledge, 
there were, among the broker dealers who maintained or 
created a market in the shores of Bartep Industries, Inc., 
during October, 1968, I. J. Schenin Co., 17070 Collins Avenue, 
Miami Beach, Florida 33160, M. S. Vien & Co., Inc., One 
Exchange Place, Jersey City, New Jersey 07302, and Lockwood 

& Co., 55 Liberty Street, New York, Nev? York 10005. 

4. I. J. Schcnin Co., M. S. Vien & Co., Inc., and 

Lockwood & Co., addresses given above. 

5.. October 21, 1963, Lockwood & Co. 500 shs, 

October 22, 1963, Lockwood & Co. 1,000 shs. 

October 22, 1968, Schenin Co. 2,500 shs. 

300 shares in Bartep Industries, Inc. purchased 

I 

for plaintiff's risk and account were purchased by pairing 
off 300 shares sold on October 22, 1968, by a customer of 
defendant's Ft. Lauderdale, Florida branch office. 

6. Defendant received confirmations for 1,000 
shares from Lockwood & Co. anci received its duplicate com- 
parison for an additional 500 shares from Lockwood. Defendant 
received confirmations for 2,500 shares from I. J. Schenin 
Co. Said confirmations were received between October 22, 

1968, and October 29, 1968, by employees in defendant's back 
office, whose names are not presently known to defendant. 


i 

I 


I 

& 

i 

( 

i 

£ 


I 



t 



7. So far as defendant has been able to ascertain. 
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neither Mr. Frankel nor anyone else in its employ made 
express inquiries of the above-mentioned broker dealers as to 
vhether they had available for delivery certificates for the 
aforementioned shares of Bartep Industries, Inc. at the 
tiroes when the aforesaid confirmations were received. 

8. Confirmations for the purchase of 4,000 shares 
of Bartep for plaintiff's account were sent by defendant 

to I.oclwood & Co. (1500 shares) and to I. J. Schenin Co. 

(2500 shares) between October 22, 1968, and October 29, 1968, 
by personnel employed in defendant's back office, whose 
names defendant cannot now provide. Said confirmations were, 
so far as defendant has been able to ascertain, addressed to 
Lockwood & Co . and to I . J . Schenin Co . and not to any 
particular person or persons in their employ. 

9. The deliveries of certificates for shares in 


Bartep Industries, Inc. made to defendant in respect of 
plaintiff's purchase, took place as follows: 


Dote 

By VThora 

No. of 

Shares 

October 

30, 1968 

I . J . Schenin Co . 

200 

shares 

November 

6, 1963 

I. J. Schenin Co. 

1,000 

shares 

November 

13, 1968 

I. J. Schenin Co. 

800 

shares 

November 

29, 1968 

X. J. Schenin Co. 

500 

shares 

October 

30, 1968 

Lockwood & Co. 

1,000 

shares 

December 

5, 1968 

Lockwood & Co. 

500 

shares 
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The above certificates appeared to be registered i 


In the following names when delivered: 


Cert. No. 

No. of Fhares 

Nar^e In Iblcb Rop.istcrcd I 

1438C 

500 

Bear Steams & Co. I 

It 

1422C 

200 

Merrill Lynch, Pierce, 

Fenner & Smith, Inc. 

1423C 

200 

Merrill Lynch, Pierce, 

Fenner & Smith, Inc. 

593S 

100 

Harry Klein 

Cert. No. 

No. of Shares 

f 

Name In \vhich Rcfxistered 1 

612S 

100 

f 

Barbara Flaum 1 

1 

613S 

100 

Barbara Flatnn 

696S 

100 

Milton C. Herman 

697S 

100 

Milton C. Herman 

' k 

698S 

100 

Milton C. Herman | 

1 

699S 

100 

! 

Milton C. Herman 

742S 

100 

Bear Steams & Co. | 

743S 

100 

• Bear Steams 6e Go. 

X298C 

100 

Kyron R. Boraks 

1296C 

100 

Myron R. Boraks 

1297C 

100 

Myron R. Boraks | 

1074S 

100 

Nic Torrell 

906S 

100 

Samuel Miller ; 

907S 

100 

Samuel Miller 1 
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Cert. No. 

No. of Shares 

Name in Which Registered 

905S 

100 

Samuel Miller 

574S 

100 

WES GO & Cotopany 

1421C 

200 

Merrill Lynch, Pierce, 
Fenner & Smith, Inc. 

1420C 

200 

Merrill Lynch, Pierce, 
Fenner 6e Smith, Inc. 


Defendant is seeking to ascertain the names in 
which the additional shares were registered and will supply 
them to plaintiff if and when they become knam to it. 

10. Irrelevant. 

11. Defendant did not pay to anyone or any group 
of broker dealers, the sura of $32,999.25, nor did defendant 
receive that amount from plaintiff for the purchase of shares 
in Bartep Industries, Inc., as erroneously presupposed by 
this interrogatory . 

12. Plaintiff purchased in his account with 
defendant 5,000 shares of Bartep Industries, Inc. for a net 
cost of $33,099.25 consisting of a net cost of $2,560.00 for 
the 500 shares bought on October 21, 1968, and a net cost 
of $30,539.25 for 4,500 shares bought on October 22, 1968. 
There was a previous credit balance in plaintiff's account 
as of October 25, 1968, of $214.86. On or about October 28, 
1968, defendant sold 24,000 U.S. Treasury Bills due 12/10/68 
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realising net proceeds therefor in his account of $23,808.86, 

On October 30, 1968, plaintiff's account was credited in 
the azaount of $35.07 on account of cash in lieu of a frac«* 
tional share of SGM Corp., held in street name. On October 
31, 1968, plaintiff's account was credited with a check from 
him in the amount of $9,075.59. On NoveoOjer 21, 1968, 
plaintiff's account was credited with $231.75 on account of 
a dividend on 1,545 shares of SCM Corp. The net cost of the 
5,000 shares of Bartep stock, i.e., $33,099.25, was paid for 
by application of all but .06 of the above monies other than j 
the $35.07 item and the $231.75 item. This resulted in a I 
credit balance in the amount of $266.88 in plaintiff's [ 

accoxmt as of Noveodber 20, 1968. I 

I 

13. Defendant's search of its records has not | 
revealed any such demand specifically applicable to 5,000 ! 

shares. Defendant may well have sent buy*>ia notices to 

i 

I. J. Schenin Co. and Lockwood & Co. subsequent to the I 

settlement dates in question when the certificates were not I 
delivered to defendant by said dates. It is defendant's | 

practice, however, to destroy its copies of the notices of | 
buy»ln when the certificates to which they apply have been • 
delivered. Since the certificates In question were delivered 
by said brokers, any such notices of buyin would have been 
destroyed. 
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14. Not applicable. 

13. See answers given above. When the selling 
brokers, Z. J. Schenin Co. and Lockwood & Co. failed to 
deliver on or about the settlement date of each of the above 
transactions, defendant prepared a fa^l ticket with regard 
to said items and entered said fail items in its records as 
their '’they fail" items against the aforesaid brokers. When 
the certificates for said shares were received by defendant, 
the fail tickets were so marked and entries were made in 
defendant's records to show that the aforesaid brokers were 
no longer in a fail position in regard to said securities. 

16. See above. 

17. See answer to interrogatory lb. 13. 

' 18. See answer to interrogatory No. 13. 

19. Theodore Titolo was in charge of advertising 
during the period in question. Mr. Harry C. Schaack, who 
succeeded Mr. Titolo as advertising manager at the beginning 
of 1969, was working with him in the Advertising Department 
during November and December, 1968. 

20. Yes. 

21. Inapplicable. 

22. No. 
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23* See Schedule A attached. 

24 . None . 

25. Yes. 

26. Unknown. 

27. Defendant maintains a partial file of 

advertisements at its main office, 12D Broadway, New York, 

New York 10005 in charge of Mr. Harry C, Schaak. 

Dated: New York, New York 
October 3, 1969 

GIFFORD, WOODY, CARTER & HAYS 
Attorneys for Defendant 

B y /s/ Charles L. Trowbridge 
Charles L. Trowbridge 
A member of the firm 


(Verified) 



DEFENDANT'S ANSWERS (APRIL 2, 1970) TO INTERROGATORIES 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF HEW YORK 


HAROID FISHER, 


•against* 


• - X 


Plaintiff. 


HARRIS, UPHAM & CO. INCORPORATED, 

Defendant. 


69 Civ. 3312 
t 

DEFEIIDAI^'S ANSIXRS 
: TO IinERROGATORIES 
DMEDiM'C’l 18. 1970 


Defendant Harris, Upham & Co. Incorporated for 
its answers to the second set of interrogatories propounded 
by plaintiff alleges upon information and belief as follows t 
1(A) Irrelevant. 

1(B) and (C) Presently unknown, defendant is 


checking. 


2(A) c/o Sidney A. Siegel & Co. Inc., 39 Broadway, 


Hew York, New York 10004. 

2(B) Irrelevant. 

3(A) Previously answered. See answer No. 7 
in Answers to Interrogatories dated October 3, 1969. 

3(B) Not applicable. 

4(A) and (B) William 0. Snythe. Supervisor 
Transfer Department. Mr. Smythe cossnunicated with Robert 
Mallett and Lillian Sanchez in defendant's Miami Beach 
office, as per the Esdiibits 1 through 8 attached hereto. 

5(A) and (B). Irrelevant. 




i 
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6 Previously answered. See answer No. 15 in 
Answers to Interrogatories dated October 3, 1969. 

7(A) Previously answered. See answer No. 9 
in Answers to Interrogatories dated October 3, 1959. 

7(B) Certificates representing the 4,000 shares 
set forth in answer nximber 9 to the interrogatories by 
Plaintiff dated August 13, 1969, were sent to Defendant's 
vault on various dates from approximately October 30, 1968 
through November 28, 1968 and within a day or two of 
receipt were taken from Defendant's vault and sent to 
Bartep's transfer agent. Securities Transfer Ltd. in 
MLaad, Fla to be transferred into the name of Defendant. 

In December, 1968, Defendant telephoned Securities Transfer 
Ltd. with regard to delivery of the new certificates in 
Defendant's name. Defendant was told that they were no 
longer the transfer agent for Bartep and that Bartep 
picked up any stock which had been sent to Securities 

* f 

Transfer Ltd. for. transfer. Defendant then called Bartep 
which said they picked up stock that was sent to Securities 
Transfer Ltd., and had forwarded same to their new transfer 

t 

agent. Registrar & Transfer Co. in Jersey City, N. J. On 
inquiry as to the delay in transfer at Registrar & Transfer 
Co., Jersey City, N. J., we were informed they had processed 
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no transfers but would begin transferring as soon as Bartep 
furnished blank certificates. On or about Janikry 27, 1969, 
certain of said certificates, representing 3,000 shares, 
were returned to Defendant by Registrar & Transfer Co., 
the latter stating to the former that said certificates 
were restricted and not to be transferred. Registrar & 
Transfer Co. did transfer certificates representing 1,000 
shares of stock into Defendant's name. After receiving 
the aforesaid certificates representing 3,000 shares 
back from Registrar & Transfer Co., Defendant held said 
certificates in its "cage” where they remained until 
February, 1970. 

8. Previously answered. See answer No. 11 in 
Answers to Interrogatories dated October 3, 1969. 

9. See answer #7 (B| a%ove. In March 1969, 
Defendant had 5,000 shares of Bartep Ind.i Inc. transferred 
into ^ file name of Plaintiff and said shares were delivered 
to Plaintiff in April, 1969. 

10. Irrelevant. 

11(A) Yes. 

11(B) (C)(D) Irrelevant 
12(A) Ves. 

12(B) (C) (D) Irrelevant 
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13. Presently unavailable • 

14(A) Irrelevant and incompetent* 

14(B) These rules speak for tiiemselves, 

15* Yes, as applicable. 

16* Yes. 

17. The Rules and Sections of the New York 
Stock Exchange and National Association of Securities 
Dealers speak for themselves. 

18(A) Yes. 

18(B) Not applicable. 


Dated: New York, New York 
April 'I- , 1970. 


GIFFORD, WOODY, CARTCR & HAYS 
Attorneys for Defendant 


By t /^/C kjm. ^ » 'T/kv LkJ9./?( i)C ; 

• Charles L. Trtx.’bridge 
Meniber of the Firm 


(Verified) 


A 59 

EXHIBIT 1-“C0MMUNICATI0N ANNEXED TO DEFENDANT'S 
ANSWERS TO INTERROGATORIES 



60 


EXHIBIT 2 — COMMUNICATION ANNEXED TO DEFENDANT'S 
ANSWERS TO INTERROGATORIES 
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EXHIBIT 3— COMMUNICATION ANNEXED TO DEFENDANT'S 
ANSWERS TO INTERROGATORIES 
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EXHIBIT 4—COMMUNICATION ANNEXED TO DEFENDANT'S 
ANSWERS TO INTERROGATORIES 
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EXHIBIT 5— COMMUNICATION ANNEXED TO DEFENDANT'S 
ANSWERS TO INTERROGATORIES 
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ANSWERS TO INTERROGATORIES 



EXHIBIT 8 — COxMMUNIGATION ANNEXED TO DEPENDANT'S 
ANSWERS TO INTERROGATORIES 
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DEFENDANT'S AMENDED ANSWERS (OCTOBER 5, 1970) 
TO INTERROGATORIES 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEK YORK 


HARDID FISHER, 


Plaintiff, 


- against - 
HARRIS, UPHAM & CO., 

Defendant. 


69Civ. 3312 

FIRST AMENDED 
ANS\T.RS TO 
INTir,RROGATORIES 


•X 


Defendant, Harris Uphaci & Co., Inc. for its 
answers to the interrogatories propounded by plaintiff on 
August 13, 1969 and in accordance with the Order of the 
United States District Court of the Southern District of 
New York dated September 15, 1970, by I-Iarvin E. Frankel, 
Judge, respectfully alleges as follows: 

1, No person was employed by defendant as a 
■ trader in the shares of Bartep Industries, Inc. on the 
over-the-counter market between October 20, 1968, and 

, * i. 

February 19, 1969. Defendant did employ a clerk in its 
over-the-counter department who executed the purchase 
orders referred to in the complaint. That clerk's name 
is Arnold Frankel, who terminated his employment with 
defendant on March 14, 1969 and is now associated with 
Sidney Siegel & Co., New Yorkj N.Y. 


Defendant’s Amended Anawera (October S, 1970) 
to Interrogatories 

2. Arnold Frankel, referred to above, and Benjamin 
Cowan employed by defendant as a registered representative 

in defendant's Miami Beach branch office, 1085 Kane Con- 
course, Miami Beach; Florida 33154. 

3. To the best of defendant's present knowledge, 
there were, among the broker dealers who maintained or 

■k 

created a market in the shares of Bartep Industries, Inc., 
during October, 1963, lo J. Schenin Co., 17070 Collins 
Avenue, Miami Beach, Florida 33160, M. S. Wien & Co., Inc., 
One Exchange Place, Jersey City, New Jersey 07302, and 
Lockwood & Co., 55 Liberty Street, New York, New York 10005. 

4. I. J. Schenin Co., M. S. Wien & Co., Inc. and 
Lockwood & Co,, addresses given above. 

5. October 21, 1968 Lockwood & Co. 500 shs . 

October 22, 1968 Lockwood & Co, 1,000 shs. 

October 22, 1968 Schenin Cto. 2,500 shSs> 

300 shares of Bartep Industries, Inc. purchased 
for plaintiff's risk and account were purchased by pairing 
off 300 shares sold on October 22, 1968 by a customer of 
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■Defendant's Amended Answers (October 5 , 19?0) 
to Interrogatories ^ 

s 

defendant's Fort Lauderdale, Florida, branch office, ' Louis 
Padula, 2368 Castilla Isle, Fort Lauderdale, Florida 33301. 

Defendant cannot with certainty account for the 
transaction involving the remaining 700 shares Barten 
Industries, Inc. However, after an exhaustive investigation 
of its records, it can state and does admit that through an 
error of one of its employees whose identity defendant 
does not know, two tickets were processed through defendant's 
Purchase & Sale Department registering the purchase on ac- 
count of plaintiff of a total of 1,300 shares of Bartep 
Industries, Inc. on October 29, 1968 at 6^ while actually 
only 600 shares of Bartep Industries, Inc. were purchased 
on that date for plaintiff's account with the net result 
that defendant represented to plaintiff that it had pur- 
chased a total of 5,000 shares of Bartep Industries, Inc. 
while in fact it had purchased only 4,300 shares of Bartep 
Industries, Inc. on that date. Due to missing or non- 
existing records, defendant is unable to verify that such 
event actually took place but is willing, for the purposes 
of this litigation, to admit that such event happened and 
that ' defendant advanced 700 shares of Bartep Industries, 

Inc, from its own account to cover the plaintiff's rightful 
position when time for delivery of such securities came. 
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to Interrogatories 

6. Defendant received confirmations for 1,000 
shares from Lockwood & Co. and received its duplicate com- 
parison for an additional 500 shares from Lockwood & Co, 

I* *. 

Defendant received confirmations for 2,500 share^from 
I. J. Schenin Co. Such confirmations were received between 
October 2?, 1968 and Octoler 29, 196B by employees in de- 
fendant's back office. Since 300 shares were paired from 
a transaction defendant's ciistomer in Fort Lauderdale, 
Florida, end the remaining 700 shares presumably not pur- 
chased at the time of plaintiff's transaction, no confirma- 
tions wp're received from any broker dealer regarding such 
1,000 shares. Any one or more of defendant's employees 
in its Over-the-counter Department could have handled or 
received such confirmations. Such employees were: 

^ Francis J. Charles 

20 Cliff Street 
Staten Island, N.Y. 

AF 1539 091 03 0386 

Donald A. Dugan 
2391 Veble Avenue 
Bronx, New York 10A68 

AF 2542 132 14 2360 . 

Michael H. Falk 
225 West 106th Street 
New. York, N.Y. 

AF 2859 059 01 4470 

Benjamin Federbusch 
87 10 204th Street 
Hollis, L. I., H.7. 

AF 2904 060 07 7317 
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Arnold N. Frankel 
5552 Ketherland Avenue 
Riversdale, N.Y. 10471 
AF 3144 099 36 2761 

Gary Fredricks 
96-01 Shore ' Road 
Brooklyn, N.Y. 

AF 3177 098 30 5921 

John P. Gallagher 
1140 Troy Avenue 
Brooklyn, N.Y. 

AF 3295 056 16 3276 

William J. Gaynor 
2704 University Avenue 
Bronx, N.Y. 10468 

AF 3370 053 36 0079 

Alan M. Green 
100 Linden Blvd. 
Brooklyn, N.U. 11226 

AF 3.690 061 34 8362 

Harvey Israel 

236 N. Syracuse Avenue 

N Massapequa, N.Y. 

AF 4706 080 30 4477 

Richard J. Karraol 
723 East 48th Street 
Brooklyn, N.Y. 11203 

AF 4925 050 36 1807 

Edward J. Keaveny 
46 Elm Street 
Lynbrook, L.I., N.Y* 

AF 4954 066 01 9890 

Adeline Kothe 
1358 67th Street 
Brooklyn, N.Y. 11219 

AF 5226 132 05 2111 


^ 1970 


i 

I 


Defendant's Amended Answers (October 5 , 1970) 
to Interrogatories 


Andrew J . McCaf fery 
248 East 74th Street 
New York, N.Y. 

AF 5804 057 01 3556 

James W, McConnell 
61 Watchutig Elvd . 

Murray Hill, N.J. 07974 
AF 5843 143 38 7579 

James MacBCenzle 
190 Freeborn Street 
Staten Island 6, N.Y. 

AF 6032 082 36 7408 

Elvera Mauro 
1630 West 13th Street 

Brooklyn,^ N.Y. 11223 

AI '6272 127 30 7797 

Hayes A. Noel, Jr. 

1217 Park Avenue 
New York, N.Y. 10028 

AF 6870 412 64 6633 

Marcus H. Politziner 
1396 Beach 28th Street 
Far Rockaway, N.Y. 

AF 7378 130 16 5784 

E. Markey Pullen, Jr. 

92rll 35th Avenue 
Jackson Heights, N.Y. 11372 
AF 7479 043 22 3644 

Eileen M. Rail 
1973 East 27th Street 
Brooklyn, New York 11229 
AF 7529 125 34 0146 

Jack I. Rogg 

451 East 14th Street 

New York, N.Y. 10009 

AF 7790 102 10 7294 




Defendant’ a Amended Anawera (Oatobev 5 , 1970) 
to Interrogatories 


Jerry M. Sobel 
41-25 Kissena Blvd , 

Flushing, N.Y. 

AF 8518 034 34 0846 

Edward T. Thompson 
11343 S, V. 61st Gourt 
Miami, Florida 33156 

AF 8985 063 09 5377 

Christine M. Thompson 
66-11 99th Street 
Forest Hills, N.Y. 

AF 8989 055 40 4282 

Walter R. Winfield 
445 Beach l30th Street 
Belle Harbor, N.Y. 11694 
AF 9775 058 03 3261 

Joseph VJitterroann 
4041 Eve "Drive 
Seaford, L.I., N.Y. 

AF 9802 083 03 9013 

Furthermore, any one or more of defendant's employees in 
its Purchase and Sale Department could have handled such 
confirmations. Since there were over 200 persons employed 
in such department, their names and addresses "will be fur- 
nished on request. 

7. So far as defendant has been able to ascer- 
tain, neither Mr, Frankel nor anyone else in its employ 
made express inquiry of the above-mentioned brokers-dealers 
as to whether they had available for delivery certificates 


p 
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to Interrogatories 


for the aforementioned shares of Bartep Industries, Inc. 
at the times when the aforesaid conflmations were received. 


8. Confirmations for the purchase of 4,000 shares 
of Bartep Industries, Inc, for plaintiff's account were sent 
by defendant to Lockwood & Co. (1,500 shares) and to I, J. 
Schenin Co. (2,500 shares) between October 22, 1968 and 
October 29, 1968 by personnel employed in defendant's back 
office which comprised over 300 employees whose names and 
addresses will be furnished on request. That confirmations 
were, so far as defendant has been able to ascertain, 
addressed to Lock^^rood £e Co. and I. J. Schenin Co. and not 
to any particular person or persons in their employ^ Re- 
garding the 300 shares paired by defendant's customer in 

I 4. 

Fort Lauderdale, Florida, no confirmation was sent to any 
broker-dealer on such transaction and, based on the assump- 
tion that the remaining 700 shares were never • actually 
purchased on the open market, but rather were covered by 
defendant's own holdings in Bartep Industries, Inc., no 
confirmation was sent to any broker-dealer on such shares. 


I 
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9. The delivery of securities for shares in 
Bartep Industries, Inc. made by defendant with respect to 

plaintiff's purchase took place as follows: 


Date 

By Whom 

No. of Shares 


10/30/68 

I. J. Schenin Co. 

200 

: 


io/30/68 

Louis Padula 

300 

( ^ 


'^1/06/68 

I. J. Schenin Co. 

i,iioo 

> :J ■’ 


11/13/68 

I. J. Schenin Co. 

800 



11/29/68 

I. J. Schenin Co. 

500 

1 s 

' "iJ 

lO/^if/69 

Lockwood & Co. 

1,000 

1 

j 


\ 

Lockwood & Co. 

500 

J : 



1 

The remaining 700 shares were again 

t 

apparently 


not purchased 

on the open market or from 

any other 

seller. 



but rather were covered from defendant's own position in 
Bartep Industries, Inc. Accordingly, no actual- delivery 
of certificates of Bartep Industries, Inc. was made with 
respect to the remaining 700 shares. 

The above certificates appeared to be i,'>gis- 


tered in 

the following names when 

delivered: 


Amount 

In Name of; 

Cert. No. 

Date Rec'd 

100 

Howell Sherman 

443 

10/28/68 

100 

Myron R. Brooks 

690 ••• 

10/28/68 

<100 

Myron R. Brooks 

689 •'- 

10/28/68 

100 

Myron R. Brooks 

688 • ' * 

10/28/68 


Defendant's Amended Answers (October 5 , 
to Interrogatories 


1970 ) 


Amount 

In Na’D.e of: 

Cert. Ho. 

Date Rec*d 

> 100 

Myron R. Brooks 

687 • ' ' 

10/28/68 

^100 

y 

H. Hentz Co. 

664 

10/30/68 

'^100 

H. Hentz Co„ 

668 ' ‘ * 

10/30/68 

200 

Merrill Lynch 

1421 • • ' 

11/06/68 

200 

^Serrlll Lynch. 

1422 i ' 

11/06/63 

✓^100 

Wesco Co. 

574 • ' 

11/06/68 

100 

Milton C. Herman 

696 ••• 

11/06/68 

100 

Milton C. Herman 

697 ‘ 

11/06/68 

100 

Milton C. Herman 

• 698 

11/06/68 

100 

Milton C. Kerman 

699 ' . 

11/06/68 

100 

Barbara Flaum 

612 * ' 

11/06/68 

100 

Barbara Flaum 

613 ^ • 

11/05/68 

/lOO 

Burnham Co. 

654- 

11/06/68 

/ioo 

> 

Burnham Co. 

655 • • 

11/06/68 

-^100 

Burnham Co. 

656 (* > 

11/06/68 

100 

H. Hentz Co. 

543 - " 

11/13/68 

100 

Samuel Miller 

906 •• ' 

11/13/68 

100 

Samuel Miller 

907 ' " 

11/13/68 

200 

Merrill Lynch 

1420'^ 

11/13/68 

200 

Merrill Lynch 

1423 ' ' ' 

11/13/68 

*^100 

William Mansudlan 

606 ' • • 

11/13/68 

500 

Anne DePaaquale 

1228 * ' 

11/29/68 

X500 

(Registration un- 
decipherable) 

1226 

^905 • ' 

6/17/69 

100 

Samuel Miller 

11/13/68 



“W 


] ■ 


A 77, 

Defendant's Amended Answers (Oatober 5, 1970) 
to Interrogatories 

Regarding the 300 shares sold by l«ouls Padula, 
23C8 Castilla Isle, Fort Lauderdale, Florida, any 3 of the 
following 5 certificates apparently were delivered to 
defendant on account of plaintiff's purchase: 


Cert. No. 

No. of Shares 

Name in which registered: 

/651-S 

100 

Joseph L. Lichtenstein end 
Joyce R. Lichtenstein 

^650-S 

100 

Joseph L. Lichtenstein and 
Joyce K. Lichtenstein 

•^649-3 

100 

Joseph L. Lichtenstein and 
Joyce K. Lichtenstein 

7A2-S 

100 

Bear Steams & Co. 

/ 743-S 

100 

Bear Steams & Co. 


The remainlr^ 700 shares not apparently purchased 
on the open market and apparently covered from defendant's 
own position in Bartep Industries, Inc., there was no 
delivery of certificates accordingly. 

Confirmations may have been sent by one or more 
of defendant's employees in its "cage" i^ose names and 
addresses will be furnished on request. 

10. The defendant is unable to detcmtne X 7 hether 
it x?a8 in a "fail to deliver position" as to I. J, Schentn 
Co. and Lockwood & Co. for the period October 29, 1968 to 
February 17, 1959. 
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11* Plaintiff purchased Iti his account with 
defendant 5,000 shares of Bartep Industries, Inc. for a 
net cost of $33,039.25 consisting of a net cost of $2,560 
for the 500 shares bought on October 21, 1968, and a net 
cost of $30,539.25 for 4,500 shares bought on October 22, 
1968. There was a previous credit balance in plaintiff's 
account as of October 25, 1968, of $214.86. On or about 
October 28, 1968, defendant sold $24,000 U.S, Treasury 
Bills due 12/10/68 realizing net proceeds therefor in his 
account of $23,808.86. On October 30, 1968, plaintiff's 
account was credited In the amount of $35,07 on account of 
cash in lieu of a fractional share of SCM Corp., held in 
street name. On October 31, 1968, plaintiff's account was 
credited with a check from him in the amount of $9,075,59. 
On November 21, 1968. plaintiff's account was credited 
X7ith $231.75 on account of a dividend on 1,545 shares of 
SCM Corp. The net cost of the 5,000 shares of Bartep 
stock, i.e., $33,099.25, was paid for by application of 
all hut $.06 of the above monies othiihr than the $35,07 
item and the $231.75 item. This resulted in a credit bal- 
ance in the amount of $266.88 in plaintiff's account as 
of November 30, 1968. 

Defendant drew the following checks in pay- 
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cient of tho various pxurchascs made on behalf of plaintiff 


of 5,000 shares of Bartep Industries, Inc,; 


Check No, 

Date 

To the order of: 

Amoimt 

7685 

10/23/68 

American Bank & Trust 

Coco any a/c Loclxood 
£( Co. 

$2,500.00 

22831 

11/06/68 

American Banlc & Trust 
Ccsipany a/c I. J. Schcnln 

2,400.00 


Co. 


23031 

11/13/63 

I. J. Schenin Co, 

650.00 

22511 

10/30/68 

American Bank & Trust 
Cotupany a/c I. J. Schcnln 
Co. 

625.00 

22510 

10/30/68 

American Bank & Trust 
Company a/c I. J. Schenin 
Co, 

700.00 

22832 

11/06/68 

American Bank & Trust 
Company a/c I. J. Schcnln 
Co. 

3,250.00 

23763 

11/29/68 

American Bank & Trust 
Company a/c Lock«7ood 
& Co. 

3,500.00 

22833 

11/06/68 

American Bank & Tsnist 
Company a/c I. J. Schcnln 
Co. 

3,500.00 

22809 

11/06/68 

• 

American Bank & Trust 
Company a/c I. J, Schcnln 
Co. 

3,375.00 

23039 

11/13/68 

American Bank & Trupt 
Company a/c I. J. Schcnln 
Co. 

2,025.00 


28937 


6/17/69 Lockvood & Co. 


3,250.00 


Defendant's Amended Answers (Oatober 5 , 1970) 
to Interrogatories 

The balance of the $33,099.25 was used to 
pay brokerage conmlsslons and credit the account of Louis 
Padula on October 29, 1968 with $2,050,50 as proceeds of 
the sale of 300 shares of Bartep Industries, Inc. and to 
ultimately reimburse defendant for its covering plaintiff's 
account x^lth its enm 700 shares of Bartep Industries, Inc. 


12. See Answer Humber 11/ 


13. Defendant does not know whether any demand . 
was ever made of any broker-dealer for the delivery of 
5,000 shares of Bartep Industries, Inc. or any part there- 
of. Nor does the defendant know whether buy-in notices 
were sent to I. J. Schenln Co* and Lockv70od & Co. subse- 
quent to the settlement dates in question when the certifi- 
cates were not delivered to defendant by said settlement . 
dates. It Is defendant's practice to destroy its copies 
of the notices of buy-in when the certificates to which 
they apply have been delivered. Since certificates in 
question were delivered by said brokers any such notices 
of buy-in would have been destroyed. 

' 14. No demand can be established. 

15. See answers given above. ^<Jhen the selling 
brokers, I. J. Schenln Co. and Lockwood & Co., failed to 


4 
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deliver on or about the settlement date of each of the 
above transactions, defendant prepared a fail ticket with 
regard to said items and entered said fail items in its 
records as their "they fail" items against the aforesaid 
brokers. When the certificates for said shares were re- 
ceived by defendant the fail tickets were so marked and 
entries were made in defendant's records to shov; that the 
aforesaid brokers were no longer in a fail position with 
regard to said securities. 

16. The same. 

17. Defendant does not know whether buy-in 
notices were sent to I. J. Schenin Co. and Lockt^ood & Co. 
subsequent to the settlement dates in question when the 
certificates were not delivered to defendant by said dates. 
It is defendant's practice, however, to destroy its copy 
of the notice of the buy-in when the certificates to which 
they aoply'have been delivered. Since the certificates in 
question were delivered by said brokers any such notices of 
buy-in would have been destroyed. 

18. See Answer to- Interrogatory No. 7. 

19. Theodore- Titolo was in charge of advertising 
during the period in question. To the best of defendant's 
knowledge, Theodore Titolo resides at 416 Lafayette Street, 
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New York, N.Y. Theodore Titolo resigned as director of 
advertising for defendant as of November 25, 1968 and was 
replaced as director of advertising by Harry C. Schaack. 
Defendant's records reveal that Harry C. Schaack' s residence 
is Harbor Road, Southport, Connecticut, 

The only other employee in the Advertising 
Department was a general secretary who, during that period, 
was Judith Hine, Judith Mine's residence, according to 
defendant's records, is 135 Montgomery Street, Jersey City, 

New Jersey. i 

20. Yes. 

j 

21. Inapplicable. | 

I 

22. No. I 

23. See Schedule A. attached. 

24. None I 

i 

25. Yes. I 

26. Unknown. I 

27 . Defendant maintains a partial file of ad- | 

vertisements at its main office, 120 Broadway, New York, I 

I 

New York 10005, in charge of Mr. Harry G. Schaack. I 

Dated: Nexf York, New York 
October 5, 1970 


HARRIS, UPHAM & CO., INC 
By 
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UNITED STATES DISTTvICT COURT 
SOUTiERN DISTRICT OF l^EU YORK 


HAROLD FISHER, 

Plaintiff, 

I 

-against- 

HARRIS, UFHAH & CO., 

Defendant. 


69 Civ. 3312 

defeI'Ida:jt's ai-iended 

AI’oiTRS TO II-TEIl- 
ROaATORIES DATED 
tlflXGH 13, 1970 


---------------- - -X 

Defendant, Harris, Upham & Co., Inc. for Its 

- 1 

ansvors to the second set of Interrogatories propounded by 
plaintiff on March 18, 1970 alleges as follows: 

1. (a) Defendant's customer from whom 300 shares 
were purchased Is Louis Padula» 2368 Castilla Isle, Fort 
Lauderdale, Florida 33301. 

1. (b) No. 

1. (c) Defendant first possession of said 300 
shares on October 30, 1968, Louis Padula had purchased 
1,000 shares of Bartep Industries, Inc, on October 28 and 
1,000 shares of said stock were delivered by Lockt7ood & 

Go. on October 30, 1963. 

300 shai'cs purchased by plaintiff and 
paired against a sale by Louis Padula of 300 shares on 
October 29, 1968 taken from the follo\d.ng certificates 
delivered on October 30: 
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Cert, No . No, of Shares Nana In vihlch renlstered ; 

®51-S 100 Joseph L. Lichtenstein and 

Joyce K. Lichtenstein 
2903 Sixth Avenue South 
Biminghaia, Alabama 

®50-S 100 Joseph L. Lichtenstein and 

Joyce K. Lichtenstein 
2900 Sixth Avenue South 
Blimingham, Alabama 

100 Joseph L. Lichtenstein and 

Joyce K. Lichtenstein 
2900 Sixth Avenue South 
Birmingham, Alabama 


742- S 100 Bear Steams & Co. 

1 Wall Street 
New York, Mew York 10005 

743- S 100 Bear Steams & Co. 

1 V7all Street 
New York, New York 10005 

2. (a) c/o Sidney A. Siegel & Co., Inc., 39 

Broadway, New York, New York 10004. 

Arnold Frankel's last residence address, 

^ according to defendant's records, is 5552 Netherland Avenue, 

Riverdale, New York. 

2. (b) Irrelevant. 

3. (a) Previously answered. See Answer No. 7 
in answers to Interrogatories dated October 3, 1959. 

3. (b) Not applicable. 

4. (a) and (b) VJilliam 0. Smythe, Supervisor, 
Transfer Department. Mr. Smythe communicated with Robert 
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Malle tt and Lillian Sanchez In defendant's Miazal Beach 


office, as our exhibits 1 through 8 attached hereto 
indicate . 

5. (a) Yes. 

5. (b) 


Settlement 

Date 

No. of 

Shares 

Purchase 
Price or Sale 

N.ime and Address 

10/28/68 

1,000 

4 

Purchase 

Louis Padula 

2368 Castilla Isle 

Ft. Lauderdale, Fla. 

33301 

10/29/68 

300 

7 

Sale 

Louis Padula 

11/06/68 

500 

6 

Sale 

Gus Rublno 


300 

6 

Sale 

2821 NE 11 Street 


200 

5- 

>3/4 Sale 

Pompano Beach, Fla. 

. 33062 

11/08/68 

500 

6 

Purchase 

Irving & Marlon VTelner 


877 F£ 195 Street 
Apt. 119, No. Miami 
Beach, Florida 33162 


11/18/68 

100 

5-1/2 Sale 

Louis Padula 

11/21/68 

100 

6 Sale 

Louis Padula 

12/02/68 

100 

6 Sale 

Louis Padula 

12/03/68 

200 

6 Sale 

Louis Padula 

12/13/68 , 

200 

6-1/4 Sale 

Louis Padula 

12/17/68 

100 

6-3/4 Purchase 

Thomas Megaris 


50 

6-3/4 Purchase 

8 Ashliegh Court 
Glen Cove, N.Y. 

1/02/69 

200 

5 Purchase 

Thomas Megaris 

1/09/69 

500 

5 Sale 

Benivird Miller 


1041 m 27 Terrace 
Pompano Beach, Fla. 
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6, Previously answered. See Answer No. 15 and 
answers to Interrogatories dated October 3, 1969. 

7. (a) See Answer No, 9 of first set of intcr- 

i 

rogatories . I 

7. (b) Certificates representing the 4,000 shares I 

set forth in Answer No. 9 to the interrogatories by plain- I 

I tiff dated August 13, 1969, were sent to defendant's vault 1 

I on various dates from approximately October 30, 1968 through I 

November 28, 1968 and within a day or two of receipt were I 

taken from defendant's vault and sent to Bartep's transfer | 

agent, Securities Transfer Ltd. in Miami, Florida to be I 

transferred into the name of defendant. In December, 1963, | 

defendant telephoned Securities Transfer Ltd. with regard | 

i to delivery of the new certificates in defendant's name, | 

Defendant was told that they were no longer the transfer j 

; i 

agent for Bartep and that Bartep picked up any stock which j 

had been sent to Securities Transfer Ltd, for transfer. j 

Defendant then called Bartep which said they picked up | 

stock that was sent to Securities Transfer Ltd., and had I 

forwarded same to their new transfer agent, Registrar & I 

Transfer Go. in Jersey City, New Jersey. On lnqulr5r as to j 


the dulay in transfer at Registrar & Transfer Co., Jersey j 

City, Now Jersey, we were informed they had processed no I 
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trahfsfers but would begin transferring as soon as Bartc? 
furnished blank certificates. On or about January 27, 1969, 
certain of said certificates, representing 3,000 shares, 
ware returned to defendant by Registrar' & Transfer Co., 
the latter stating to the fonaer that said certificates 
were restricted and not to be transferred. Registrar & 

s 

Transfer Co, did transfer certificates representing 1,000 

shares of stock into defendant's name. After receiving the 

aforesaid certificates representing 3,000 shares bsick from 

Registrar & Transfer Co., defendant held said certificates 

in its '•cage” where they remained until February, 197^. ^ . 

On February 28, 1969, defendant attempted to deliver in 

accordance with plaintiff's instructions 2,000 shares of 

Bartep Industries, Inc. in the name of Harris, Upham to; 

• Cormerclal Bank of Miami 
Attention: Miss March 
9301 Wortlwest 7th Avenue 
Miami, Florida 

for the account of plaintiff, represented by the following 
certificates, each for 100 shares, numbered JU78, 158, 160, 
161, 174/82, 202/204, 352, 353, 380 and 381. Defendant was 
still holding the 3,000 shares whose transfer was restricted 
and was only able to deliver the 2,000 shares mentioned 
above. On March 6, 1969 the said certificates representing 
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. 

2.000 shares of Bartep Industries, Inc. were returned by 
Coismerclal Bank of Miami which claimed they were without 
instructions to accept delivery for the plaintiff. Where- 
upon, defendant continued to hold said certificates in its | 
cage. By March 25, 1969 defendant had accimr'alatcd 3,000 I 

I 

transferable shares of Bartep Industries, Ixtc. and on that I 
date sent 5,000 such shares to Registrar & Transfer Co., | 
15 Exchange Place, Jersey City, New Jersey 07032 for I 

f 

transfer into the plaintiff's name. On April 8, 1969, j 

5.000 shares of said stock registered in the plaintiff* s 1 

name and represented by certificates, each in the amount | 

% 

of 100 shares numbered JU631/680 were received back from | 
Registrar & Transfer Co. and on the same day mailed to I 

I 

plaintiff m. his address as carried on the records of de- I 
fendant, | 

Since the 300 shares purchased from defen- I 

f 

dant's customer, Louis Padula, and the 700 shares which I 

I 

apparently were advanced by defendant to cover plaintiff's | 
position in Bartep Industries, Inc. were at all times I 

registered in defendant's name, obviously no steps were I 

I 

taken to have such 1,000 shares transferred to its name. I 

I 

These shares V7ere sent out for transfer into plaintiff's I 
name with the remaining 4,000 shares on March 25, 1969, | 
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8. See Answer No. 11 of first set of interroga- 
tories as amended. 

9. See 7.<b) above. 

10. None. 

11. (a) Yes. 

11. (b), (c) and (d). Defendant is unable to 
determine with what broker-dealers it was either in a 
fail to deliver or fall to receive position either on 
October 31, 1968 or during the period February 28, 1968 
througli February 28, 1969. Nor ts defendant able to deter- 
mine whether it was in a fail to deliver or fail to re- 
ceive position with regard to certain securities traded. 
Defendant is able to provide the aggregate dollar amounts 
of its fail to deliver and fall to receive positions for 
the period February 28, 1968 through February 28, 1969. 

Such positions are attached hereto as Exhibits 8, 9, 10, 

11 and 12. 

12. (a) Yes. 

12. (b) , (c) and (d) . See answer to Interrogatory 
No . 11 (b) , (c) and (d) above , 

13. Sec i\nswer No. 19 of first set of interroga- 
tories as amended. 

14. (a) Irrelevant and incompetent. 
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14. (b) These rules speak for themselves. 

15. Yes, as applicable. 

16. Yes. 

17. The rules and sections of the New York Stock 
Exchange and National Association of Security Dealers speak 
for themselves. 


18. (a) Yes. 

18. (b) Hot applicable. 


Dated: Wet7 York, New York 
October 5, 1970 


HARRIS, UPHAM & CO. INC. 


(Verified) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HAROLD FISHER, 

Plaintiff, 

-agalnst- 

HARRIS, UPHAM & CO. INCORPORATED, 

Defendant. 


■X 

I 69 Civ. 3312 
! RULE 9(f) AFFIDAVIT 
t 
t 


S 

•X 


STATE OF NEW YORK ) 

) 88. t 

COUNTY OF NEW YORK ) 

CHARLES L. TROWBRIDGE, being duly sworn, deposes 

and says : 

That he is a member of the firm of Gifford, Woody, 

Carter & Hays, attorneys for defendant Harris, Upham & Co. 

Incorporated and in accordance with Rule 9(f) of the 

General Rules of this Honorable Court hereby confirms that 

he has conferred with counsel for the plaintiff In ah effort 

in good faith to resolve by agreement the issues raised by 

the instant motion without the Intervention of the Court and 

has been unable to reach such an agreement. 

/s/ Cliarlen L. Tro^?bri dp o 

CHARIES L. TRO^%RIDGE 

Sworn to before me this 
19th day of August, 1969. 





PLAINTIFF'S NOTICE OF MOTION (AUGUST 12 , 1970) TO 
COMPEL FURTHER ANSWERS TO INTERROGATORIES 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HAROLD FISHER, 


Plaintiff, 


-against' 


HARRIS UPHAM & CO., INCORPORATED, 

Defendant. 


69 Civ. 3312 

NOTICE OF 
HOT ION 


SIRS; 

PLEASE TAKE NOTICE, that upon the notion annexed 
hereto and made a part hereof, and upon the affidavit of 
I. ALAN HARRIS, sworn to the /v^day of August, 1970, the 
undersigned will move this Court, at the Motion Part thereof 
to be held at Room 506 of the United States Courthouse, 

Foley Square, Borough of Manhattan, City and State of New 
York, on the >ip^day of August, 1970, at 10:00 o'clock in 
the forenoon of that day, or as soon thereafter as counsel 
can be heard, for an order pursuant to F.R.C.P. 37(a) require 
ing the defendant properly to answer, in form and substance, 
certain interrogatories in writing in accordance with F.R.CJ^. 
Rule 33 (that is, to answer the interrogatories previously 
served upon it in proper form, properly signed and properly 
verified, and to furnish further answers, all as more parti- 
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\ 

^ cularly specified and quoted verbatim in the motipn annexed 
hereto); and awarding to the plaintiff the reasonable expen- 
ses incurred in obtaining this order, including. reasonable 
attorney's fees, upon the ground that the defendant was 

without substantial justification; and such other and further 
relief as this Court deems just and proper. 


Dated: New York, N, Y. 
August /v^ , 1970 

Your£^ etc. 

LIVINGSTON, LIVINGSTON h HARRIS 
Attorneys for Plaintiff 

■ 

By S/ HZ, //p/^/6-6 

A member of the firm 

Office & P.O. Address: 

292 Madison Avenue 

New York, New York 10017 
839-3633 


T^! Cfi fcy^fC. 'H-H'fi-iS 

/ S,l'P(F£rr~ ' 

P (v<P> V'c/C/'c /J,Y fo-oo-sf^ 

/ • 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NET?*? YORK 
— X 

HAROLD FISHER, i . 

Plaintiff, » 69 CIV„ 3312 

-against- : MOTION 

HARRIS UPHAM & CO. , INCORPORATED, : 

Defendant. t 

• X 

Now comes HT.ROLD FISHER, the plaintiff in 
the above- entitled cause, by his attorneys, LIVINGSTON, 
LIVINGSTON & HARRIS, ESQS., and moves this Court as follows; 

1(a). On August 13, 1969, the plaintiff, 
more than 10 days after the comruencement of the action, 
served on the defendant certain interrogatories in 
writing dated August 13, 1969, pursuant to F.R.C.P. 

Rule 33, which interrogatories ("1st Int.") are on file 
in this cause. 

(b) . The answers of the defendant to said 
1st Int., which answers dated October 3, 1969, ("Ans. to 
1st Int."), are on file herein, were all made "upon 
information and belief", said Ans. to 1st Int. were signed 
by a member of the firm of attorneys for the defendant, 
and the verification was signed by a Vice-President, to 



k 
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wit, ?JALTER S. LONG, JR., who simply stated that "the 
eources of my information and belief are statements and 
papers relating to the matters in suit." 

(c) . The plaintiff takes exception in that 
Rule 33 requires that interrogatories shall be answered 
"by an officer or agent, who shall furnish such information 
as is available to the party" ... "under oath"... and that 
"(t)he answers shall be signed by the person making them." 

On its fade, the form of the Ans. to 1st Int. does not 
comply with Rule 33. In fact, the defects are compounded. 

A party is charged with knowledge of what its officers or 
agents know or what is in records available to it. Therefore, 
it should not be permitted to preface its entire set of 
answers "upon information and belief." Also, having the 
oath made by one person and the answers signed by' another 
person is patently at variance with the requirements of 
the rule. Finally, the deliberate sketchiness of the 
setting forth ofthe source of grounds for the matters 
stated on information and belief, shows that the entire 
procedure was deliberate and an attempt to evade responsi- 
bility for the answers and make it impossible for the 
plaintiff to make proper use of the answers. (See memorandum 
of law. Point I). 
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I 

I 

il 


2(a). On March 18, 1970, the plaintiff 
served on the defendant certain additional interrogatories 
in writing dated March 18, 1970, pursuant tc said Rule 33, 
which interrogatories (2d Int. ) are on file herein, 

(b) . The answers of the defendant to said 

2d Int. which answers dated April 2, 1970 ("Ans, to 2d Int."|), 
are on file herein, were also all made “upon information and 
belief", said Ans. to 2d Int. were also signed by a member 

of the firm of attorneys for the defendant, and the 
verification was signed by another Vice-President of the 
corporate defendant, to wit, ROBERT A. BARRON, who also 
simply stated that "the sources of my information and belief 
are statements and papers relating to the matters in suit." 

(c) . The plaintiff repeats the basis of his 
exception as set forth in par. 1(c) above as being equally 
applicable to this par. 2. In fact, 'the plaintiff is 
further prejudiced in that this verification is signed by 

a different Vice-President. It is submitted that plaintiff 
will be prevented from using the sets of Answers "to the 
same extent as provided in Rule 26(d) for the use of the 
deposition of a party", ir> derogation of the provisions 
of Rule 33. Tills type of defect in form was previously 


} 


I 

r 



i, 

u 
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made knovm to defendant's counsel. (See the supporting 
af f idarvit and memorandum of law. ) 

3(a). Int. 2 of the 1st Int. reads as follows: 

"2. Set forth the name or names and 
addresses and official capacity by job 
title of all officers, agents and em- 
ployees of defendant who participated 
in the purchase for plaintiff's account 
of 5,000 shares of Bartep common stock 
on or about October 21, 19G8." 

(b) The answer reads: 

"2. Arnold Fran};el, referred to 
above, and Benjamin Cov;an, employed 
by defendant as a registered repre- 
sentative in defendant's Miami Beach 
branch office, 1085 Kane Concourse, 

Miami Beach, Florida 33154." 

(e) Plaintiff is entitled to the residence 
addresses last known to the defendant so that the persons 
may be located or subject to subpoena. 

4(a). Int. 5 of the 1st Int. reads as follows: 

"5. Set forth the time or times when 
and the name or names of all broker dealers 
who sold to defendant 5,000 shares of Bartep 
for the account of plaintiff and the amount 
purchased from each broker . dealer . " 

(b) . The answer reads: 

"5. October 21, 1968, Lockwood & Co. 500 shs. 

October 22, 1968, Lockwood & Co. 1,000 shs. 

October 22, 1963, Schenin Co. 2,500 shs. 

300 shares in Bartep Industries, Inc. purchased 


i 
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for plaintiff's risk and account were purchased 
by pairing off 300 shares sold on October 22, 

1968, by a custoEier of defendant's Ft. Lauder- 
dale, Florida branch office." 

(c) , The answer furnishes information only as to 4,300 
shares, instead of the 5,000 shares^and conceals the identity 
of tlie customer who sold the 300 shares. 

5(a). Int. 6 of the 1st Int. reads as follows: 

"6. State whether defendant received any 
confirmations of the purchase of 5,000 shares 
of Bartep for plaintiff's account and the 
name or names of the broker dealers giving 
such confirmations, the time v/hen received 
and the persons in its employ who received 
such confirmations. V 

(b) . The answer reads: 

"’6. Defendant received confirmations for 
1,000 shares from Lockwoou & Co. and received 
its duplicate comparison for an additional 
500 shares from Lockwood. Defendant received 
confirmations for 2,500 shares from I. J. 

Schenin Co, Said confirmations were received 
between October 22, 19oS, and October 23, 19G8, 
by employees in defendant's back office, v;hase 
names are not presently known to defendant." 

(c) . The answer furnishes information only as to 
"confirmations" for 3,500 shares, refers to a "duplicate 

comparison" for an additional 500 shares, does not 
separately give the times of receipt of the individual 
confirmations or the duplicate comparison and does not 
identify the employees or state what inquiry was made. 


>1 
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6(a). Int. 7 of the 1st Int. reads as follows: 

"7, State v/hether defendant inquired of each 
of said broker dealers If they then had avail- 
able for delivery the shares of Bartep that 
each had sold to defendant for the account of 
plaintiff. " 

(b) . The answer reads: 

"7. So far as defendant has |3een able to 
ascertain, neither Mr. Frankel por anyone 
else in its employ made express inquiries 
of the above-mentioned broker dealers as to 
whether they had available fori delivery 
certificates for the aforementioned shares 
of Bartep Industries, Inc, at jthe times when 
the aforesaid confirmations wejre received." 

(c) . The answer is non- responsive, (cryptic and evasive 


in that it is orefaced by the phrase "so ’far as defendant 

■ * / 
has been able to ascertain", it liraits its/^lf to "the times 

. ✓ 

when the aforesaid confirmations were received", which was 

a 

not part of the interrogatory. It also is not/complete or 
comprehensive answer. 

7(a). Int. 8 of the 1st Int. reads as follows: 

"State whether defendant sent any confir- 
mations for the purch-'ise of 5,000 shares of 
Bartep for plaintiff's account to any broker 
dealer, the date when such confirmations v/ere 
sent, the person or persons in defendant's 
employ who sent them and the name of the 
person tio whom such confirmations were ad- 
dressed." 

(b) The answer reads: 

"8. Confirmations for the purchase of 
4,000 shares of Bartep for plaintiff fs 



account were sent by defendant to j 

Lockv/ood & Co. (1500 shares) and to 

I. J. Schenin Co. (2500 shares) between \ 

October 22, 1968, and October 29, 1968, 
by personnel enployed in defendant's 

back office, whose names defendant cannot j 

now provide. Said confirmations were, i 

so far as defendant has been able to as- | 

certain, addressed to Lockwood & Co, and | 

to I. J. Schenin Co, and not to any par- | 

ticular person or persons in their employ. " 

(c) The answer furnishes information only as to 

4000 shares, instead of 5000 shares. 

8(a). Int. 9 of the 1st Int. reads as follows i 

Set forth the time or times and the 
place or places ^here 5,000 shares of Bartep 
were delivere^^p defendant, by whom de- 
livered, tb<^' amouirtnfeaeived from each 
person who made delivery and the name or 
names in which said shares were registered 
when delivered, " 

I 

(b). The answer reads t I 

I 

"9. The deliveries of certificates for 
shares in Bartep Industries, Inc. made to I 

defendant in respect of plaintiff's pur- | 

chase, took place as follows: 

- - I 

Date By Whom No. of Shares 



October 30,1968 I. J. Schenin Co. 200 shares | 

November 6,1968 I. J. Schenin Co. 1,000 shares | 

November 13, 1968 I. J. Schenin Co. 800 shares I 

November 29,1968 I. J. Schenin Co. 500 shares i 

October 30,1968 Lockwood & Co, 1,000 shares i 

December 5,1968 LoeJewood & Co. 500 shares 



The above certificates appeared to be 
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registered in the following names when 
delivered: 


Cert. No. 

No. of Shares 

Name in Which Registered 

1438C 

500 

Bear Stearns & Co, 

1422C 

200 

Merrill Lynch, Pierce, 
Fenner & Smith, Inc. 

142 3C 

200 

Merrill Lynch, Pierce,; 
Fenner & Smith, Inc. 

593S 

100 

Harry Klein 

612S 

100 

Barbara Flaum 

613S - 

100 

Barbara Flaum 

696B 

100 

Milton C. Herman 

697S 

100 

Milton C. Herman 

698S 

100 

Milton C. Herman 

699S 

100 

Milton C. Herman 

742 S 

100 

Bear Stearns & Co, 

743S * 

100 

Bear Stearns & Co. 

1298C 

100 

Myron R, Boraks 

1296C 

100 

Myron R. Boraks 

1297C 

100 

Myron R. Boraks 

1074S 

100 

Nic Torreli 

906S 

100 

Samuel Miller 

907S 

100 

Samuel Miller 

905S 

100 

Samuel Miller 

574S 

100 

^VESCO & Company 

1421C 

200 

Merrill Lynch, Pierce, 
Fenner & Smith, Inc. 

1420C 

200 

Merrill Lynch, Pierce, 


Fenner & Smith, Inc. 

Defendant is seeking to ascertain the names 
in which the additional shares were registered 
and will supply them to plaintiff if and when 
they become known to it,” 

(c). The answer farnlahes the delivery Information 
only as to 4000 shares; and furnishes the registry infor- 
mation only as to 3000 shares; and fails to Indicate ..which 
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certificates were received- from, which delivering broker. 

The answer omits any reference to the 300 shares” bought 

from the other customer. Additional informatim has never 

, •' j 

been furnished. I 

9(a). Int. 10 of' the 1st Int. reads as follows: 

{ 

"State whether defendant had failed to f 

deliver during the period October 20, 1968 r 

to February 17, 1969 any securities sold i 

by any of its customers to any of the [ 

broker dealers from whom it had purchased ; 

said 5,000 shares of Bartep for plaintiff's j 

account. If defendant had failed to make 
any such delivery of securities, set forth r 

the name or names of the broker dealers 
with whom defendant was then in a fail j 

position," [ 

f 

(b) . The answer reads: I 

i 

"Irrelevant," 1 

• • I. 

(c) . This interrogatory seeks information which is i 


highly germane to plaintiff's case and relevant to the 
subject xoatter of the action. Defendant is charged with 
breaching its fiduciar/ dutfes to plaintiff, and for the [ 

I 

reason, among others, that defendant did not want to jeo- 

)• 

pardize its position and relationship with other broker [ 

f 

dealers or was engaged in a conspiracy to maintain or 

s 

manipulate prices. 

^ 10(a). Int. 11 of the 1st Int. reads as follows: 



"Set forth the name or names of the 
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broker dealers to whom and the time when 
defendant paid the $32,999.25 which de- 
fendant had received from plaintiff for 
the purchase of said shares of Bartep." 

(b) Answer No. 11 reads: 

"Defendant did not pay to anyone or 
any group of broker dealers, the sum of 
$32,999.25, nor did defendant receive 
that amount from plaintiff for the purchase 
of shares in Bartep Industries, Inc*, as 
erroneously presupposed by this interrogatory, " 

(c) The interrogatory was immaterially inaccurate 

in referring to $32,999,25 instead of $33,099.25, Defendant 
denied the payment,' i^eliberately using the inaccurate words 
of the interrogatory, and avoided furnidn ing any infor- 
mation. 

11(a). Int. 13 of the 1st Int. reads as follows: 

"13. Set forth the time or times 
when and the name or names of the broker 
dealers from whom defendant demanded 
delivery of said 5,000 shares of Bartep 
or any. part thereof." 

(b) . The answer reads: 


"13. Defendant's search of its 
records has not revealed any such demand spe- 
cifically applicable to 5,000 shares. De- 
fendant may v/oll have sent buy-in notice s 
to I. J. Schenin Co. and Lockwood & Co, 
siabsequent to the set^ement dates in ques- 
tion when the certificates were not de- 
livered to defendant by said dates. It 
is defendant's practice, however, to des- 
troy its copies of the notices of buy-in 
v/hen the certificates to which they apply 
have been delivered. Since the certi- 
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ficates in question were delivered by 
said brokers, any such notices of buy-in 
would have been destroyed." 

(c) . The answer is not an answer at all. It is 
also hypothetical and conjectural. The defendant v/as not 
requested to limit its incpiiry to a search of its records. 

12. (a). Int. 14 of the 1st Int. reads as follows; 

"14. Set forth the name or names and 
address or addresses of each officer, employee 
or agent who demanded delivery of said 5,000 
shares of Bartep for plcAitiff's account, the 
person who made each demand, the time when 
such demand was made and the person to whom 
said demand was given," 

(b) . The answer reads: 

"14. Not applicable," 

(c) . This is not an answer. The defendant should 
furnish the information, or state that no such demands 
were made, or furnish so much information or state what 
demands were made, as the case may be. 

13. (a). Int, 15 of the 1st Int. reads as follows: 

"15. Set forth the exact procedures 
followed by defendant to obtain delivery of 
said 5,000 shares of Bartep, the date when 
each procedure was instituted, the name and 
names and address or addresses of the person 
or persons, who, on defendant's behalf, 
instituted each such procedure, and the 
names and addiJesses of the broker dealers 
against whom such procedure was instituted." 



i. 


i 

i 

t 

i 

i 

I 
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(b) , The answer reads: 

"15. See answers given above. When the 
selling brokers, I.J. Schenin Co. and Lockwood 
and Co. failed to deliver" on or about the 
settlement date of each of the above trans- 
actions, defendant prepared a fail ticket 
v/ith regard to said items and entered said 
fail items in its records as their 'they 
fail' items against the aforesaid brokers. 

VJhen the certificates for said shares were 
received by defendant, the fail tickets 
were so marked and entries were made in 
defendant's records to show that the afore- 
said brokers were no longer in a fail posi- 
tion in regard to said securities," 

(c) , The procedures, if any, follov;ed in this case 
to obtain delivery, (not to record failure), is information 
to which plaintiff is entitled. The defendant first refers 
to unidentified previous answers (which it knows are non- 
responsive) , and then finishes with some inappropriate 
story, 

14(a). Int. 17 of the 1st Int. reads as follows: 

"17. Set forth whether defendant ever 
gave notice to any broker dealer that it 
was buying in 5,000 shares of Dartep, " 

(b) , The answer reads: 

"17. See answer to interrogatory No. 13." 

(c) . Answer 13 (Par. ll(b)^)is insufficient as an 
answer to this interrogatory. It is entirely evasive. 


hypothetical and conjectural. Were notices given or not? 
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Searching the records as to "demands" has nothing to do 
with an inquiry as to the giving of "buy-in" notices. 

15(a)* Int. 18 of the 1st Int. reads as follows: 

"18. If your answer to Interrogatory 
No. 17 is in the affirmative, set forth the 
name or names of the broker dealers and the 
time or times when such buy-in notice or 
notices were given. " 

(b) . The answer reads: 

"18, See answer to interrogatory NO. 13." 


(c). Answer 13 (Par 


4 ll(b)J 


) is insufficient as an 


answer to this interrogatory. It is entirely evasive, 
hypothetical and conjectural. Were notices given or not? 
Searching the records as to "demands" has nothing to do 
with an inquiry ‘as to the giving of "buy-in" notices. 
16(a). Int. 19 of the 1st Int. reads as follows* 


"19. State the name or names and 
address or addresses of all officers, 
agents and employees of defendant who were 
in charge of advertising during the period 
of January 1, 1967 to December 31, 1963," 

(b) . The answer reads: 

"19. , Theodore Titolo was in charge of 

advertising during the period in question. 
Mr. Harry C. Schaack, who succeeded Mr. 
Titolo as advertising manager at the begin- 
ning of 1969, was working with him in the 
Advertising Department during November and 
December, 1968." 
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(c)* Plaintiff is entitled to the residence addresses 
last known to the defendants (See 3(c) above.) 

17(a). Int. 26 of the 1st Int. reads as follows* 

"26, If such advertisements were mailed, 
set forth the time or times when each such 
advertisement was mailed, and the name or 
names and address of the officers, agents 
and employees of defendant who prepared 
each such mailing," 

(b) , The answer reads* 

"26, Unknown." 

(c) ISiis answer is obviously insufficient. Was 
inquiry made, etc. 

18 ^a), Int, 1(&) of the 2d Int, reads as follows: 

"1. (A), Set forth the name and address 
of the person, characterized as a customer 
of defendant's Fort .-.Lauderdale, Florida 
branch office from whom 300 shares of 
stock of Bartep Industries, Inc, was pur~ 
chased for the account of plaintiff on 
October 22, 1968, as previously answered 
by the defendant." 

(b) . The answer reads* 

"1. (A) . Irrelevant. " 

(c) . This information clearly may lead to the 
discovery of devidence, and it is certainly relevant to 
the subject matter of the action. It may lead to evidence 
as to defendant's past poor experience with obtaining 
delivery of stock, etc. 
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19(a), Int. 1(B) and 1(C) of the 2nd Int, read as follovvjs: 

" (B) . State whether the aforesaid 
300 shares were physically in the pos- 
session of the defendant on October 22, 

1968; and if so, set forth the number of 
the certificate (s) and the narae(s) of 
the persnn(s) in whose name(s) the 
certificate (s) were registered." 

"(C), If the aforesaid 300 shares 
were not physically in the possession 
of the defendant on October 22, 1968, 
set forth when the defendant first re- 
ceived possession of said 300 shares 
(after October 22, 1968), the name and 
address of ■ the persn or firm from whom 
possession was obtained, and the number 
of the certificate (s) and the name(s) 
of the person (s) in whose name(s) the 
certificate (s) were registered," 

(b) , The answer reads* 

"1(B) and (C) Presently unknown, defendant 
is checking," 

(c) , Despite the conference between counsel (see the 


I 

I 

i 


t: 

I, 









% 

i 




Rule 9(f) Affidavit), the defendant has not supplied the 
inforaaation. 

20(a). Int. 2(A) of the 2d Int. reads as follows: 

”^(A). Set forth the last known address 
of Arnold Prankel, stated by defendant to 
have been employed in the over-the-counter 
department until March 14, 1969." 

(b) , The answer reads* 

"2. (A) c/o Sidney A. Siegel & Co. 

Inc., 39 Broadway, New York, New York 10004, 


I 


M 
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(c) Plaintiff is entitled to the residence 
address last known to defendant so that the person, a for- 
mer employee, may be located if desired, not an address 
c/o some business concern where the person might or might 
not be employed* 

21(a). Int. 3(A) of the 2d Int. reads as follows t 

"3(A) State whether defendant, at the 
time(s) when it purchased any of the shares 
of stock of Bartep Industries, Inc. for the 
account of plaintiff, inquired of any of the 
dealers from whom the shares were purchased, 
if they then had available for delivery 
certificates for the said shares." 

(b) , The answer reads s 

"3(A) previously answered. See answer 
No. 7 in Answers to Int. dated October 3, 

1969." 

(c) The answer is inaccurate as the question was not 
previously answered. This interrogatory 3(A) makes it clear 
thet the information requested is information as of the time 
when the purchases were made, i.e. all of the 5,000 shares 
and when the purchases were made, not when the confirmations 
were received. The prior answer referred to was not an 
"answer" to either the prior interrogatory or to this one. 
(See Par. 6(C) above), 

22(a). Int. 4(A) and 4(B) of the 2d Int. read as 
follows t 

"4(A). Set forth the name(s), addresses) 
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and official capacity by job title of all 
officers, Agents and employees of defendant 
Who were in communication, oral or other- 
wise, with defendant's Miami Beach branch 
office at 1085 Kane Concourse, Miami Beach, 

Florida, or with defendant's registered 
representative, Benjamin Cowan, which 
communication related in any manner to the 
purchase by the plaintiff of the 5,000 
shares of stock of Bartep Industries, Inc. 
or the obtaining of or the failure to 
obtain delivery of the said shares from i 

the sellers thereof, or the delivery or 
return of any of said shares to or from 
the transfer agent thereof for transfer 
into the name of the defendant or the 
plaintiff, or the delivery or return of any 
of said shares to or from the plaintiff or 
Commercial Bank of Miami, or which com- 
munication related in any manner to the 
claim of the plaintiff for the return of ' 

the monies paid by him. to defendant or f 

charged to his account by the defendant on 1 

I account of the purchase of the said 5,000 i 

I shares . i 

i ; 

5 4(B). with respect to each communica- 

tion referred to in (A) above, set forth 
; the parties thereto, the dates thereof, 

[ the means or instrumentalities employed, 

I and the siibstance thereof." 

5: * I 

(b) The answer reads if | 

"4(A) and (B) William O. Sraythe. Supervisor j 

; Transfer Department. Mr. Smythe communica- j; 

[ ted with Robert Mallett and Lillian Sanchez 

: in defendant's Miami Beach office, as per j 

the Exhibits 1 through 8 attached hereto." 

i * 

i (c) The defendant has hardly made the barest attempt 

to answer these interrogatories to the extent required. It 

t _ j 

has hardly read the interrogatory. Plaintiff has requested | 

‘ A 

^ ' f 
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and is entitled to the identities and locations of all 

persons employed by defendant who communicated between the 

two offices of the defendant# with respect to the subject 

matter of this action, and a listing of said communications. 

The exhibits attached by defendant were not requested as such, 

are undecipherable, and relate solely to one aspect of the 

subject matter, i.e., apparently some shares of . Bartep were 

not transferable because of a "stop" at the transfer agent. 

Furthermore, Exhibit 3 itself seems to be addressed to one 

or more unidentified employees of defendant other than the 

the three employees named in the answer. In order properly 

to request oral depositions, discovery and inspection, etc., 

the plaintiff is entitled to be supplied with information by 

• % 

the defendant. The expressed attitude of the defendant is 
shocking, 

23(a) Int, 5(A) and 5(B) of the 2d Int. reads as follows: 

"5. (A). State whether the defendant, as 
principal for its own account or as broker 
for any other person, during the period 
from October 21, 1968 to February 17, 1969, 
bought or sold any shares of stock of Bcrtep 
Industries, Inc. other, than the shares al- 
leged to have been bought for the plaintiff. 

5.(B). If the answer to (A) above is yes, 
set forth the date(s) when, the number of 
shares and the prices thereof, the names (s) 
of the seller (s) or buyer (s) (as the case 
may be) , and for whose account the said 
shares were bought or sold." 
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(b) The answer reads* 

" 5 (aV and (B) . Irrelevant. “ 

(c) This information clearly may lead to the discovery 
of evidence, and is .certainly relevant to the subject matter 
of the action. The defendant was acting as the agent of the 
plaintiff. 

24(a) Int. 7(A) of the 2d Int. reads as follows* 

"7(A). With respect to the shares of 
stock of Bartep Industries, Inc., stated 
to have been delivered to defendant in 
respect of plaintiff's purchase, set 
forth .the date(s) of delivery, by whom 
delivered, the amount (s) delivered, the 
number (s) of the certif ioate (s) , and the 
name(s) in which said certificate (s) were 
registered." 

(b) The answer reads: 

"7(A). Previously answered. See answer 
No. 9 in Answers to Interrogatories dated 
October 3, 1969," 

(c) The answer referred to supplied information only 
as to deliveries of 4,000 shares, and information as to 
registered names only as to 3,000 shares, (See Par. 8(c) 
above) . The defendant deliberately ignores the duty to 
bestir itself and obtalW the information. 

25(a). Int, 7(B) of the 2d Int. reads as follows* 

"7(B). With respect to each certificate 
delivered to defendant as set forth in (A) 
above, commencing with the date of said 
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delivery, set forth in detail each step 
thereafter with respect to the 
physical safekeeping thereof by the de- 
fendant or the transmittal thereof to any 
transfer agent or to the plaintiff." 

(b) The answer reads: 

'7(B). Certificates representing the 
4,000 shares set forth in answer number 
9 to the interrogatories by Plaintiff 
dated August 13, 1969, were sent to 
Defendant's vault on various dates from 
approximately October 30, 1968 through 
November 28, 1968 and within a day of 
two of receipt were thken from Defendant's 
vault and sent to Bartep's transfer agent, 
Liecurities Transfer, Ltd. in Miami, Fla. 
to be transfej^red into the name of Defend- 
ant. In December, 1968, Defendant tele- 
phoned Securities Transfer Ltd. with re- 
93^d to delivery of ..the new certificates 
in Defendant's name. Defendant was told 
that they were no longer the transfer 
agent for Bartep and that Bartep picked 
up any stock which had been sent to 
Securities Transfer Ltd. for transfer. 
Defendant then called Bartep which said 
they picked up stock that v/as sent to 
Securities Transfer Ltd., and had for- 
warded samel:to their nev/ transfer agent, 
Registrar & Transfer Co. in Jersey City, 

N. J. On inquiry as to the delay in 
transfer at Registrar & Transfer Co., 

Jersey City, N. Y. , we were informed 
they had processed no transfers but would 
begin transferring as soon as Bartep 
furnished blank certificates. On or about 
January 27, 1969, certain of said certi- 
ficates, representing 3,000 shares, were 
returned to Defendant by Registrar & 

Transfer Co., the latter stating to the former 
that said certificates v/ere restricted and 
not to be transferred. Registrar & Transfer 
Co. did transfer certificates representing 
1,000 shares of stock into Defendant's name. 
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After receiving the aforesaid certificates 
representing 3,000 shares back from Regis- 
trar & Transfer Co., Defendant held said 
certificates in its "cage" where they re- 
mained until February, 1970." 

(c) This action involves 5,000 shares, not 4,000 shares i. 
Furthermore, even as to the lesser number of shares, de- 
fendant does not supply reasonably factual information but^ 
for example states that certificates for 3,000 restricted 
shares Were received back from the transfer agent and "held 
said certificates in its cage... until February, 1970." - 
obviously an inaccurate date, - should be" 1969" - but also 
insufficiently detailed in the light of the known facts of 
the case where many material conversations and crucial events 
occurred in February, 1969. The inquiry requested the steps 
taken with respect to physical safekeeping or transmittal 
of all shares to transfer agent or to plaintiff. 

26(a). Int. 8 of the 2d Int. reads as follows; 

"a. Set forth the name(s) of all of 
the persons or firms to whom, the amounts, 
and the dates when, the defendant paid 
any monies on account of the purchase by 
the defendant for the account of the plain- 
tiff of shares of stock of Bartep Industries, 

Inc." 

(b) The answer reads; 

"8. Previously answered. See answer 
No. 11 in Answers to Interrogatories 
dated October 3, 1969," 
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(c) The Defendant ia thumbing its nose at the 
plaintiff and the Rules. Defendant never answered this 
interrogatory.^No. 11 inaccurately referred to $32,999.25 
(a $100. error), and the defendant deliberately avoided 
answering by responding in the negative in the very words 
of the question. (See Par. 10(c) above.) This interroga- 
tory requests, and the plaintiff is entitled to, information 
as to the payment by the defendant of any monies relating to 
the purchase of the 5,000 shares, for which shares the de- 
fendant was paid by its principal, the plaintiff, in 
October, 1968. 

27(a). Int. 9 of ' the 2d Int. readst 

"9. Set forth in detail all of the steps 
taken by the defendant in order to obtain 
a transfer oTk the stock books of Bartep 
Industries, Inc. of all of the shares of 
stock of Bartep Industries, Inc., pu - 
chased for the account of the plaintiff 
and received from the respective sellers 
thereof, and - the date v/hen each step was 
taken. " 

(b) , "9. vSee answer #7(B) above. In March 

1969, Defendant had 5,000 shares of 
Bartep Ind. , Inc. transferred into the 
name of Plaintiff and said shares were 
delivered to Plaintiff in April, 1969." 

(c) . Int. 7 (b) and this Int. 9 request information 
as to different matters, although both, of course, refer 
to the full 5,000 shares, not 4,000or 3,000, and the de- 
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fendant has never supplied information as to the full 
nuittoer of shares. Int. 7 requests information and the steps 
taken concerning safekeeping, handling and transmittal 
by the defendant, Int. 9 requests information and steps 
and efforts, if any , by the defendant to obtain transfer 
on the books of the transfer agent of the full 5,000 shares. 
The distinction and difference is obvious. 

28(a). Int. 10 of the 2d Int. reads s 


"10. State whether, during the period 
from October 1, 1968 to February 28, 

1969, there was any relationship or 
affiliation, financial or otherwise, 
between the defendant or any of its stock- 
holders, directors, officers, or employees, 
on the one hand, and either Lockwood & Co., 
or I. J. Schenin Co. or any of the part- 
ners, principals, or employees of either 
of said firms, on the other hand." 


(b) The answer reads: 


"10. Irrelevant." 


(c) The Court is respectfully referred to Par. 23(c) 
above for the basis of plaintiff's exceptions also applicable 
to this interrogatory and answer. 

29(a) Int. 11(B), 11(C) and 11 (D) of the 2d Int, 
read as follows: 


"(B). If the answer to (A) is yes, set 
forth as of the end of each month during 
said period the aggregate value of the 
securities bought by the defendant but 
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hot redeived in due time and which were 
carried on its boohs as 'fails to receive?" 

"(C). If the answer' to (A) is yes, state 
whether the defendant w’as in a ' fail to 
receive’ position with respect to any 
securities due from either Lockwood & Co. 
or I. J. Schenin Co." 

"(D). If the answer to (C) is yes, set 
forth the dates, the description, amount 
and value of the securities, the firm from 
which due, the tim.e when each 'fail' was 
cleared, whether defendant sent any "buy-in" 
notice(s), and whether any 'fail' was cleared 
by consummation by defendant of a ".buy- in" 
procedure. " 

t 

(b) . The ansv/er reads: 

"11(A) Yes." 

"11(B) (G)(d) Irrelevant." 

(c) . The Court is respectfully referred to Par. 9 (g) 
above for the basis of exceptions also applicable to these 
interrogatories and the answer. It is also respectfully 
pointed out that the Commission, in Exchange Act Release 
No. 8363 (33 Federal Register 11,150, August 7, 1968) (See 
memorandum of law, p.8), stated that it is a violation of 
the antifraud provisions if the broker has reason to believe 
that he will not be able to deliver the security promptly, 
perhaps because of past delays in dealing with the seller, 
the particular transfer agent or because of its own back- 
office problems. Plaintiff has the right to inquire. 



( 
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30(a). Int. 12(B), 12(C) and 12(D) of the 2d Int. 
read as follows: 

" (B) . If the, antwer to (A) is yes, set forth 
as of the end of each month during said per- 
iod, the aggregate value of the securities f 

sold by the defendant but not delivered in ^ 

due time and which were carried on its books i 

.as 'fails to deliver'." t 

t 

i 

} 

"(C). If the answer to (A) is yes, state f 

whether the defendant was in a ' fail to de- f 

liver' position "with respect to any securi- | 

ties due to either Lockwood & Co. or I. J. 1 

Schenin Co." 

"(D). If the ansv.'er to (C) is yes, set , 

fort^ the dates, the description, amount , , 

and value of the securities, the firm to | 

which due, the time when each 'fail' v/as | 

cleared, whether defendant received any f 

'buy-in' notice (s), and whether any 'fail' { 

was cleared by consummation of a 'buy-in' ! 

procedure. " i 

’ i 

(b) . The answer reads: 

"12(B) (C)(D) Irrelevant." ’ ' 

1 

(d) . The Court is respectfully referred to Par. 9(c) 

and 29(c) above for the basis of the exceptions also ap- j 

f 

plicable to these interrogatories and the answer. i 

31(a). Int. 13 Qf the 2d Int, reads as follows: 

i 

"13, Set forth the last known address of 
Theodore Titolo, stated by defendant to 
have been in charge of advertising during 
the period from January L, 1967 to December 
31^ 1968." 
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(b) . 2be answer reads: 

"Presently unavailable." 

(c) . Despite the passage of time and the extensive 
conference between counsel (see Rule 9(f) Affidavit)# this 
information has not been supplied. l-Jhat does the answer 
mean? 

32(a). Int. 14(A) of the 2d Int. reads as follov/s: 

"14 (AT. Set forth in detail the defendant's 
understanding as to the duties owed by it to 
its customers and imposed upon it by law as 
alleged by the defendant in Paragraph Third 
of its answer." 

(b) The answer reads? 

"14(A). Irrelevant and incompetent." 

(c) In Paragraph "Third" of its Answer to the 
Complaint herein# defendant alleges that it "admits that. . . 
it owes to its customers the duties imposed by law" but 
except as aforesaid# it denies that (i) it is recjuired to 
use the highest standards of commercial honor and just and 
equitable principles of trade in its dealings with its 
customers# and (ii) as a broker# it owes undivided fidelity 
and loyalty to said customers. Under the modern trend and 
in order to clarify the issues in the case# and in the light 
of the deliberate denial by defendant as aforesaid and its 
own cryptic but evasive admission that it owes duties 



I 
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"imposed by law", plaintiff is clearly entitled to defendant's 
understanding thereof. It certainly is not "irrelevant and 
incompetent, " 

33(a). Int. 14(B) of the 2d Int. reads as follows? 

"B. State whether the defendant denies 

that the Rules of the Securities and | 

Exchange Commission, the rules of the 

New York Stock Exchange, and the rules | 

of the National Association of Securities | 

Dealers, require that the defendant (1) [ 

in its dealings with its customers, use ‘ 

the highest standards of commercial honor 
and just and equitable principles of 
trade, and (2) in its dealings as a 

broker for said customers, owes undivided • 

fidelity to said customers." i 

. t: 

f 

(b) . The answer reads: i 

ji 

"14(B). These rules speak for themselves." i 

f 

I 

(c) . (See Par, 32(c) above). In its answer, the | 

defendant denied that the said rules impose these requirements. 
Plaintiff is entitled to have defendant answer this inter- 
rogatory, under oath, as to whether it denies the said 
requirements. I 

34(a). Int. 15 of the 2d Int. reads as follows: [ 

t 

"15. State whether the defendant, at the ? 

time when it accepted the account of the 
plaintiff as its customer, intended at 
all times to cibide by and be governed in 
its conduct with plaintiff by the Rules 
of the Securities and Exchange Commission 
and. the Rules of the New York Stock Ex- 
change and the Natiozial Association of I 

Securities Dealers." ! 
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(b) . The answer reads as follows i 

"15. Yes, as applicable." 

(c) . It is submitted that the answer, as given, is 

cryptic and evasive? and should be corrected. 

35(a). Int. 17 of the 2d Xnt. reads as follows: 

"State whether the defendant denies that 
among the rules of the New York Stock 
Exchange and the National Association of 
Securities Dealers are Rules 174 and 184 
of the New York Stock Exchange and Sec- 
tions 4 and 59 of the Uniform Practice 
Code of the National Association of 
Securities Dealers and that said 
Rules and Sections provide that if a 
broker cannot secure delivery of 
securities paid for in cash by its 
customer on or before a certain number 
of days after the transaction occurred, 
the broker is obliged to buy in said 
securities at the best available market 
and charge the seller therefor." 

(b) The answer reads as follows: 

"17, The Rules and Sections of the 
New York Stock Exchange and National 
Association of Securities Dealers speak 
for themselves." 

(c) . In its Answer to the Complaint herein the defend- 
ant denied the existence of the said Rules and Sections, and 
denied the provisions and the scope thereof. Plaintiff is 
entitled to have the defendant answer this interrogatory, 
under oath, as to whether it denies the existence and pro- 


visions thereof 


i- 




5 

i 

f 
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WHEREFORE, plaintiff respectfully moves this 
Court for an order pursuant to F.R.C.P. Rule 37(a)l (i) re- 
quiring the defendant properly to answer the interrogatories 
previously served upon it in proper form, properly verified, 
and to furnish further answers, as hereinabove more parti- 
cularly set forth, (ii) awarding to the plaintiff the 
reasonable expenses incurred in obtaining said order. 


including reasonable attorney's fees, upon the ground that 
the defendant was without substantial justification, and 


(iii) such other and further relief as this Court deems 


just and proper. 

Dated: New York, N. Y. 

August /y^, 1970 


LIVINGSTON, LIVINGSTON & HARRIS 
Attorneys for Plaintiff 


B V ..S'f £ 

'A Member of the Firm " 


Office & P.O. Address: 
292 Madison Avenue 
New York, N. Y. 10017 
889-3633 


Ei 

I 


1 - 


\ 

i 





TO: GIFFORD, WOODY, CARTER & HAYS, ESQS. 
Attorneys for Defendant 
1 Wall Street 
New York, N. Y. 10005 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEV/ YORIC 

X 

HAROLD FISHER, 


Plaintiff, 

-againat- 

HARRIS UPHAM & CO., INCORPORATED, 

Defendant . 

— : — -X 


69 CIV. 3312 
AFFIDAVIT 


STATE OF NEV7 YORK ) 
COUNTY OF NEW YORK) * ’ 


I, ALAN HARRIS, being duly sworn, deposes and says: 

1. He is a tnernber of the firm of LIVINGSTON, 
LIVINGSTON & HARRIS, attorneys for the plaintiff herein, is’ 
familiar with all the papers and proceedings heretofore had 
in this cause, and makes this affidavit in support of plain- 
tiff's motion under F.R.C.P. Rule 37(a) for an order requir- 
ing the defendant properly to answer in form and substance 
certain interrogatories in writing in accordance with F.R.C.P. 
Rule 33, i.e., to require the defendant to answer the inter- 
rogatories in proper form, properly signed and properly 
verified, and to furnish further answers, and awarding to 
the plaintiff the reasonable expenses incurred in obtaining 


the order, including reasonable attorney's fees. 

2(a) As to the exceptions to the form of both 
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\ 

sets of Answers (see Pars. 1(b) and 2(b) of the annexed 
motion), the objectionable and defective nature of the form 
of the Answers to First Interrogatories (i.e., prefacing the 

Answers so that every answer was made upon information and i 

belief, having the Answers signed by the attorneys for the I 

f 

defendant, and then having someone else, an officer, verify [ 

perfunctorily by giving as "the sources of my information j 

and belief are statements and papers relating to the matters ■ 
in suit"), was brought to the attention of defendant’s 
counsel prior to the service of the second set of interroga- 
tories ("Second Interrogatories")* Your deponent had not f 

net iced or realized, prior to March, 1970, the foregoing de- | 

fects in the Answers. The Answers to First Interrogatories 1 

were then returned to defendant's counsel for correction, 

(■but said correction was refused, said counsel maintaining that 
said form and procedure were justified. Thereafter, the 

r 

defendant's Answers to Second Interrogatories were served in 
the identical form as the earlier set of Answers to First 
Interrogatories, all upon information and belief, signed ■ 

by the attorney, and now verified by a different officer, 
also giving as the sources of his information and belief 
"statements and papers relating to the matters in suit." 

(b) F.R.C.P. Rule 33 requires that information as f 

. * i 
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is available to the party must be furnished, that the 
answers shall be under oath, and that the answers shall be 
signed by the person making them. A party is charged with 
knowledge of what its officers or agents know or what is in 
records available to it. To hold that, because the party is 
a corporation and that the verification therefore must be by 

an officer, the answers may be all upon information and be- 
lief is specious reasoning and false. The Answers in 
question, on their faces, show non-compliance with the 
letter or the spirit of the Rule. The form used is decep- 
tive and evasive, and the defendant should be ordered to 
comply with the Rule, 

3. At this juncture, deponent should like succinct- 
ly to set forth the underlying facts and subject matter of 
the action, so that the Court can be aided in understanding 
why the defendant's answers, in substance, are defective, 
insufficient, non-responsive or evasive, and in determining 
the relevancy of certain interrogatories to the subject 
matter of the action. 

This is an action by an individual customer against 
his broker. The broker allegedly bought securities as agent 
for the customer in an over-the-counter market, and sent the 
usual written copfirmationi by mail to the customer. Pursu- 
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\ 

\ 

ant thereto the customer paid the broker $33,099.25 on the 
settlement dates during October, 1968. Thereafter for a 
period of almost four months, the customer made repeated 
requests and demands, for delivery of the securities without : 
any satisfactory response from the broker, whereupon on r 

February 17, 1969, the customer advised the broker to cancel 
the transactions and to return his money which was refused. 

Almost two months later, the broker tried to deliver the t 

particular securities, long after the customer's demand for 
cancellation and at a time when trading in the securities 

I' 

was suspended by the Securities and Exchange Commission | 

("Commission”). | 

f 

The defendant was a registered broker-dealer, a | 

member of the New York Stock Exchange, and a member of the ' 

National Association of Securities Dealers, Inc., and there- 
fore the plaintiff alleges that the defendant was subject I 

to various rules and regulations imposing standards of f 

I 

fr 

conduct and fair dealing vis-a-vis its customers. The nature f 
of the transactions in question were such that the defendant [ 

was acting as the agent of the plaintiff, and owed an * 

undivided loyalty and the highest standard of fiduciary duty 
to the plaintiff. . 

liJhat happened? I'Jhy didp't or couldn't the defen- | 
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dant deliver securities to the plaintiff on the settlement 
dates or within a reasonable time thereafter? Did the de- 
fendant actually enter into purchase transactions for 5,000 
shares of stock of Bartep Industries, Inc. ("Bartep”) ? With 
whom? When? Were the shares delivered tp it in a reason- 
able time? Were the shares, if and when delivered, good 
diares, i.e., were the shares freely transferable? ^'Thy didn't 
the defendant "buy-in" any defaulting seller or return the 
shates if not freely transferable? Was the defendant more 
mindful of its relationships, if any, to the other broker- 
dealers than of its duty and responsibility to the plaintiff? 
Did the defendant have any relationships with the other bro- 

ker-dealers? Was the defendant itself in such an enormous 
fail-to-deliver position with respect to other broker- 
dealers generally,- or with respect to the sellers in parti- 
cular, that it could not afford seriously to threaten or 
actually to "buy-in" the defaulting sellers? Can it be 
shown or proven that the defendant comes within the inter- 
diction set forth by the Commission in Exchange Act Release 
No. 8363 (33 Federal Register 11,150, August 7, 1968)? The 
plaintiff has the right to know the answers to the foregoing 
questions among others; and has the right to elicit informa- 
tion, facts or answers which may lead to the discovery of 
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evidence, which may assist him in framing questions for 
oral depositions and in determining who to depose and what 
to require production of by way of discovery and inspec- 
tion, in order properly to continue to prepare for the 
trial of this cause, to limit the issues, etc. 

4. The attitude of the defendant, as is clearly 
revealed by the deliberate and conscious choice of the form 
of its Answers, the refusal to answer certain interrogatories|, 
and the obvious insufficiency or non-responsiveness of most 


of the answers therein, and as confirmed in the converse- f 

i' 

tions and conference of defendant's counsel with your | 

f* 

deponent, warrants the award of the reasonable expenses of f 

I 

; this motion. Defendant's counsel stated that he did not 1 

[; 

" intend to have the defendant waste time investigating, ques- ! 

tioning or seeking records. His theory is that the outcome 
of the case will depend on a simple issue of credibility - 

I 

will the jury believe the plaintiff that he had been I 

requesting the delivery of the shares for some time prior 

V. 

to February 17, 1969. It was explicitly pointed out that f 

he was in error in that the later answers of the defendant 
begin to reveal that the defendant was "sitting" on at least 
3000 'restricted or non- transferable'^ shares from January 

1 

through March, 1969 during which period of time the cancel la^ I 
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tlon occurred, and therefore the defendant was In no position 
to deliver the shares. It was also pointed out that in- 
quiry as to all other transactions by defendant involving 
Bartep shares was highly relevant (defendant had another 
customer from whom 300 shares were alleged to have been pur- 
chased for plaintiff), but .defendant resists despite the 
reasoning set forth in Exchange Act Release No. 8363 (supra) t.^ 
The other theories implicit in the complaint were also 
pointed out but to no avail. 

5. A blatant and obvious example of the contuma- 
cious attitude of the defendant and its disrespect for Rule 
33 is the manner in which interrogatory No. 11 of the First 
Interrogatories and Interrogatory No. 8 of the Second 
Interrogatories were "answered"*. In answer to No. 11 of 
the first set, defendant deliberately stated that it had not 
paid anyone or any group the sum of $32,999.25 (using the 
very words of the Interrogatory) nor did the defendant re- 
ceive that amount from the plaintiff, relying on the imma- 
terial and ob\ li. ' i error of $100 in the stated amount of 
money in questio : to justify its negative answer. In answei* 
to No. 8 of the second set which did not set forth nor 
contain any amount, erroneous or not, defendant answered 

t 

"Previously answered. See Answer No. 11 in Answers to Inter- 


tj 
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rogatories dated October 3, 1969." In fact, almost every 
one of defendant's answers is obviously defective, evasive 
or insufficient in some respects, thus requiring this extra- 
ordinarily lengthy motion and supporting papers, for which t 

the Court's pardon is respectfully requested. | 

i 

6. As set forth in the Rule 9(f) Affidavit sub- | 

mitted herewith, several hours were spent by your deponent | 

with counsel for the defendant, spelling out the several ! 

theories of plaintiff's case, and seeking to convince counsel j 
of the relevancy of each of the interrogatories and to point i 
out in what respects many interrogatories were not answered j 

or not answered properly. Although additional investiga- j 

tions, checking of facts and obtaining of information were | 

promised as to many interrogatories, the defendant has [ 

failed or refused to supply any further information. As to 
other interrogatories, the defend^iit refused to reconsider j 

its answers. The failure and refusal is without substantial [ 
justification. It is respectfully submitted that the motion I 
should be granted Including an 
the reasonable expense thereof. 

Sworn to before me this 

/v^ day of , 1970. 

'AX’ A. '.''AI.r.WAN 0 
PuhlK , Vn-f- 

1- Rrr,r)j^ ‘ 



^ard to the plaintiff of 


^I. ALAN HARRIS ~ “ 
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TO : 

FROM : 

subject: 



OPTIONAL FORM NO. tO • 

HAY im EDITION ; ) 
o*ArpMR(4i cFR)ioi-n.i' ; 

UNITED STATES GO\’ERNMENT 

Memorandum 

JUDGE FIUNKEL 
MARTIN D. JACOBS 


date: sept. 1,1970 


HAROLD FISHER V. HARRIS UPHAM & CO. INC. 
#21 on Mot .Cti lender of Aug. 20. 1970 


69 Civ. 3312 


Attached hereto is Special Master’s Report in 
the above matter, together with a suggested endorsement 
which, for your Honor's convenience, I have affixed to 
the Notice of Motion. The Court file and motion papers 
are returned herewith. 

I 

Copies of the report have been mailed to counsel. 

• I 

Respectfully, 


0 sjau/u)^ 


Martin D. Jacobs 


Attach. 


9 
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1 

I 
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■UWITUD DILiTRICT COURT 

SOUTuRRH DISTRICT OF WDW YORK 


HimoLD FISllliU, . 

Pis intiff, 
-iuja ins t- 

HiiRRIS UPIlAM & CO., INCORpOR('iTED, 

De f e nJa n t. . 


X 



SPECIAL 

M?iSTER‘S 

report 

G9 Civ. 3312 


X 

Plaintiff's motion to compel further answers by 
defendant to certain interrogatories and for other relief, 
returnable before Judge Frankel on August 2D, 
referred fo the undersigned as Special Master 
report. A hearing was held on August 20, 1970 

I. 

Briefly stated, the complaint allegejs; Defendant, 

I 

a brolier-uea ler, represented that j.t abided by the ruler; of 
the Yor,c Stock Exchange and National Association of 

i' 

Securitios Dealers. These provide that if a broker cannot ’ 

I •• f 

secure delivery of the securities purchased, it will buy 

them and cliarye the seller. On October 21, 1968 plaintiff t 

ordered the purchase of 5,000 shares of Bartep Industries,. 

Inc., traded in over-the counter, for $32,999.25. Defendant 

represented that it would and could secure delivery but tlie 

* . [. 
representation was false in that defendant had not purc!\a.r:d f 

f 

E 
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from a seller vho could make delivery by October 28, 1963 
and defendant knew it would not demand delivery vithin the time 
limited since any demand would jeopiirdize its position vis-a-vis 
other dealers. The conduct was a manipulative device in 
violation of §10 (b) of the Gecurities Hy-chan'^e Act of 1934. 

At various times prior to February 16, 1969 plaintiff 
requested delivery of the securities but defendant failed 
to deliver them and plaintiff cancelled tin. transaction on 
February 16, 1969. Between November 1, 1963 and February 14, 

1969 the stock could have been sold at a price in excess of 
the purchase price. Damages and exemplary damages are souglit. 

Plaintiff relies on Release, dated August 2, 1963, 

Wo. 3363, of the Securities and Exchange Commission (33 Federal 
Register 11,150) (plaintiff's memo., p.8), which states that 
it is a -violation of the anti-fraud provisions for a broker 
to buy as agent "if the broker-dealer has reason to believe 
that he will not be able to deliver the securii:y to the 
customer promptly"; that it impliedly rrpresenis the 
"transaction will be consumated promptly"; and' that it is 

I 

inconsistent with the applicable requirementsj to purchase 

I 

the security "if the broker-dealer knows, or has reason to 

I 

believe, that it is difficult to obtain deliveiry with 
respect to a particular security because of delays in 
transfer or because in order to obtain the security, — it 
v'ill be necessary to purchase the security from another 

f. 
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broker-dealer whose deliveries to him have not been prompt 
in accordance with traditional customs and usage of the 


trade . " 


Defendant's position is that the securities were 


hold by it in "street name"; that plaintiff did not request 
delivery; and that plaintiff has wrongfully sought to foist 

his speculative losses upon the defendant. 

Tiie areas of discovery include, among others, the 

circumstances of the purchase of the stock by defendant; if 
and v/hy it failed "to buy in" the securities; whether its 
relation \ ith the selling brokers v;as such that it did not 
demand the security; and what demands were made by plaintiff 
for the securities". Plaintiff served two sets of inter- 
rogatories. The aiiEV/crs at the outset alleged that they were 
"upon information and belief" and were signed by the attorneys, 
but sworn to by an officer of the defendant. 


Plaintiff objects to the form of the lanswers - "on 

! 

information and belief" - and the fact that thc|y were signed 
by one person and sworn to by another. Rule 3| requires, in 
the case of a corporation, that the answers be 'made under 

I 

oath by "any officer or agent". It has been recognized that 

I 

"an attorney comes within the term agent as it is now used 

■* I 

in Rule 33. Since the nnsv;er to those of the party, regardless 
of who signs them, the interrogating party should not be held to 
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complain if the answers are signed by the attorney" (4 Moore's 
Fed. Practice §33.07, p,2286) . 

» 

It is believed that answers by the attorney are not 
objectionable. However, it seems improper to have the answers 
upon a blanket "information and belief" and they should be 
sworn to by the same person who signs them, 

III. 

First Set 

#2 asks for the names and "addresses" of persons 
who participated in the purchase. The ans^ver furnishes the • 
ijusincss adi_rcrsc.3 and no further answer should lic roguired, 

•ilL for the time of sale by t!i< selling brokers 

of tin 5,000 she*' res. The answer furnishes the- information as 
to 4,000 shares; stntts tliat 300 shares v;cre purchased by 
"pairing tiiei.i off against r. customer"; and is silent as to 
tiic 700 shares. i)clini^nnt should set fort’n and explain v-ha t 
informa tion it has as to tlie 700 s'nares. It should also 
furnish, thi.' naiiu of the customer of the 300 shares. Plaintiff 


is entitled to mcaningf u., ans'.;(. rG as to ^ hat inforr.a tioa is 
availa,.;! . an.i, i.i. an < xplnu.;', tion, 

#S asks details as to the receipt by defendant of 


confirmations as to the 5,000 shares. The answer gives 


details as to 4,000 shares. Defendant should further answer 


this consistent v.'ith #5 
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#7 asks whether defendant "inquired" lof the selling 

I 

broker-dealers if the certificates were available. Defwuaant’s 

. t 

answer states that "no one made any express inquiries". It 
is believed that this answer is adequate, 

ifS asks whether defendant sent any purchase confirm- 
ations to any broket-dealer and the details. The answer gives 
details as to 4,000 shares, but it is silent as to the remain- 
ing 1,000 shares. Defendant should answ’er * f ur ther as to the 
remaining 1,000 shares and make clear v;hat information it may 
have and, if so, why it can ndt "trace" them. 

aslcs details as to the delivery to defendant of 
the 5,000 shares. The answer furnishes certain details 
including the names in which 3,00u shares were registered and 
that it will supply additional information if and v/hen it 
becomes kno\‘.’n. A further ausw’er should be given as to the 
remaining 2,000 shares. 

i>10 asks whether defendant failed to deliver from 
October 1960 to February 1969 any socurifeies by " any of its 
customers to any of the broker-dealers from whom it purchased" 
the 5,000 sliares and the names of any such brolcer-dealers. 
Plaintiff contends that defendant did not want to jeopardize 
its position v’ith such brokers. Defendant's memorandum states 
that this seeks "unlimited information" as to transactions 
involving many securities. The answer should be limited to 


I 
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Ol^ 

vhether defendant v;as in "fail to deliver" position as to 

A 

1 

the brokers from v;hora the 5,000 shares wrc pijrchased. 

#11 asks for the names of the dealers to v.hom and 
the time of payment of the $32,999.25 received from plaintiff 
(in fact $3 3,099.25 was received). Defendant states that it 

I 

did not pay to anyone the sum of $32,999.25 n(j)r did it receive • 
that amount from plaintiff. This answer was apparently based 

’ I 

on the fact that plaintiff understated by $100 the amount paid 
and is disengenuous. Plaintiff in interrogatory #8 of the 
■ second set asks details as to the amounts paid (no amount 
specified) by defendant on account of the purchase and 

defendant's answer compounds its improper prior ansv;er by 

» 

merely referring to #11 of the first set. A meaningful ansv/'cr 
by the defendant as to whom it paid the actual amount 
received by it should be furnished, 

#13^ asks for details as to the dealers from whom 
defendant demanded delivery of the 5,000 shares. The answer 
states that its records do not reveal any demand specifically 
applicable to 5,000 shares; that it may v.’cll have sent a 
"buy in" notice but its practice was to destroy any sucli notices 
when the certificates have been delivered; and in fact the 
certificates ware delivered by the brokers. It is believed 
that this nnswr is adequate, 

#14 asks details as to the demand for the delivery 
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of the 5,000 shares. The answer merely stares "not applicaLle" 
Dofendo.nt's memorandum states that it is inapplicable since 
"no demand can be established". This statement should be set 
forth in the answers. 

#15 asks for the exact procedures by defendant to 
obtain delivery of the 5,000 shares. The ansv;e|c states that 
where there was a failure to deliver a "fail" ticket v/as 


entered and an entry v’as made when the certificates wort 
delivered. The answer is believed to be adequa.te. 

I 

#17 asks whether defendant ever gave , notice to buy 

I 

the shares of Barlep and #18 asks for details. ' The answers 

I 

refer to #13 v;hich states that a buy-in notice ."may well have 
been sent", but any such notice would have been destroyed afte; 
the certificates v^re delivered. It is believed that the 
ansv/ors are adequate. 

#19 asks for details of 'persons in charge of 
advertising. The answer is believed to be adequate , 

#26 asks for details as to v’hen each advertisement 
\,'ns mailed and the employees who prepared the mailing. The 
answer states "unkno\\’n and is believed to be adequate. 

second Set 

l(n) seeks the name of the customer from v;hom 300 
shares weroj purchased. The answer is "irrelevant and 


confidential" . 


Defendant should bo required to answer. 
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1(1)) niul 1(c) osks whether the 300 shares were 

in defendant's possession on October ?.2, 1963 and, if not, 
uA' 

the details to the receipt of the shares. The answer is 

A 

that it is unkno’-n and is being checked. Defendant should 
furnish this inior.'ua tion when available or explain why not 
available. 

2(a) seeks the "last knov n address" of one FranVeel 
and the answer v.'hich gi/cs his business address is b-lieved 
to bo adequate. 

. 3(a) asks v;hether dofenda it inquired v;hon it 

purchased t’ac stock if the certificates were available. The 

I 

answer refers to #7 of the first set which states that no 
"express inquiry" was made, and appears to be adequate, 

4(a) and 4(b) seeks details of cominunica tions with 
defendant's Florida office as to the purchase land failure to 

I 

obtain delivery. The answer identifies certain individuals 
and sots forth 8 v.’ritten communications bct\''een the offices. 
Defendant, however, should claify \''hother these are the only 
communications, oral or v'ritten, of \'hich it has knov ledge 
and if there are any others it should furnish its best 
information vitn respect thereto". 

5(a) and 5(b) seeks details as to any purchases 
or sales of Bartep for the account of any other person and 
the names of the sellers or buyers. Defendant urges that 
this is irrelevant and that plaintiff merely seeks the 


A 140 

Report of Special Master Jacobs Dated September 2 , 1970 




inforination to harass other customers. It is believed that 

in its present form the interroga tox'y is too broad but 

, , . Ea r ce n 

should be limited to vhether or not it did buy or sell^foc 

other persons and the nuirbor of chares. 

7(a) seeks many details as to the stock said to 
have been delivered to dcrendant. Defendant refers to #9 
of the first set. As indicated, a further 3nsv;er to #9 
should be given and this answer should be amended accordingly., 
7(t) seeks with respect to each certificate 
delivered to defendant ( ach stop taken with respect to the 
safekeeping thereof or transmittal to any transfer agent or 
to plaintiff. Defend? nt gives a detailed statement as to 
4,000 shares which appears to be adequate for that stock. 
Defendant, ho\^over, should furnish v’hat additional informa- 
tion is available to it v.ith respect to the relnaining 1,000 
shares. 

j 

#9 seeks details as to the steps ta]<jen tocJjtain 
a transfer of the shares purchased for plaintiff. The 
answer refers to 7(b) of the second set. A fu 3 |ther ansv.er 

I 

should be given to 7(b) and this answer to ^O^should be 
amended accordingly, * 

#10 seeks details pertaining to any relation 
bet\\'oen defendant or its stockholders, officers or employees 



t 
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between defendant (not the other individuals) and the tv/o 
selling brokers, 

#11 (a) seeks whether from February 28, 1960 to 
February 23, 1969 defendant was in a "fail to receive" 
position'with respect to any securities and defendant has 
answered, yes, #ll(b) asks at the end of each month the 
aggregate value of such securities. #11 (c) and #11 (d) asks 
for the "fail to receive" position of any securities due 
from the two other brolcers and, if so, many details inciud~ 
ing the amount and value, time v'hen cleared, and any notices,, 
Plaintiff's contention is that defendant may have been in such 
a "fail position" with respect to the sellers that it could 
not afford seriously to press for the delivery for plaintiff 
of the certificates. Defendant should be required further 
to ansv/er these interrogatories but limited as of October 31, 
1963 to the two identified brokers who sold the securities 
purchased for plaintiff,’ the name of the securities, and 
the number of shares. 12(b), (c) and (d) seek the same 

I 

I 

details as to "fail to deliver" position and tljie same 
additional information should be furnished as 
with respect to 11. 

« 

#13 seeks the last known address of t:he persons 

I 

who were in charge of advertising and the answ<fer appears to 
be adequate. I 

#14(3) asks defendant to set forth in detail its 


3 -e commended 
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understanding of the duties owed by it to its customers. 

This is argumentative, would serve no practical purpose, 
and no further answer should be required. 

1=14 (b) asks whether defendant "denies" that 
certain rules require certain conduct on its part. Since 
the Rules speak for themselves, it is believed that no- 
practical purpose would bo served by any further answer, 

1fl5 asks whether defendant intended to bo governed 
in its conduct under the various rules and the answer, "yes, 
as applicable" in adequate, 

#17 asks whether defendant denies the Rules have 
certain provisions as to the inability of the broker to 
secure delivery. Since the Rules speak for themselves, it 
is believed that no practical purpose would be served by any 
further answer, 

IV, 


Each party has requested "reasonable ej;penses" in I 

connection with the motion. Rule 37, ns amended, provides I 

that if the motion is granted or denied the Court shall | 

I 

require the party "whose conduct necessitated the motion" f 

{' 

or "the moving party^ as the case may be, to pay "the | 

reasonable expenses incurred" "unless the Court finds that I 

the opposition to the motion (or the moving party) was 

i 

substantially justified" or "that other circumstances make i 

t 

' f 

an award of expenses unjust". The Rule forraerl:;} provided I 


I 
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for expenses if "the court finds that the refusal (or making 

'■ /f ' 

of the ’motion) was without substantial justification. As 
set forth in the Note of the Advisory Committee (48 PRD 
539, e t serrj . "the change requires that expenses be awarded 
unless (underscoring furnished) the conduct of the losing 
party or person is found to be substantially justified" 
and that the test of "substantial justification remains, lut 
the change in language is intended to encourage judges to be 
more alert to abuses 'occurring in the discovery process". 

The Note recognizes that if the dispute is "genuine", the 
losing party is "substantially justified".; that a "necessary 
flexibility is maintained since the Court retains the pov/er 
to find that other circumstances make an award unjust — us 
v.'here the prevailing party also acted unjustifiably"; and 
that "the ar.ondi ent dors not significantly narrow thr 
discretion of th" Court". In determining the matter before 
us, therefore, it is necessary to determine (a) who is the 
"prevailing party"; (b) whether the "losing party" has 
shown "sul'stantial justification" for its position; and 
(c) even if the prevailing party might otlierv/isr be entitled 
to reasonable expenses, v/hothcr this would be "unjust" since 
the iDrevailing party in fact "also acted unjustifiably", in 
the frequent situation, where some of the party's contentions 
are sustained and some are rejected, these questions may 


A 144 

Report of Special Master Jacobs dated September ly 1970 


y 

? 

I 



involve a great measure of discretion vhich must be exercised 

i 

in the light of the "entire setting". | 

A party should cualify as the "prevailing party" 
even though all of its contentions are not sustained if its 
main and important contentions are upheld. The iquestion 

I 

should not be determined’ by a "counting of items". ^Vhile 

t 

some of the requests have been denied (according to the 
recommendations) as argumentative or unnecessary, further 
answers have been recomxrtended as to the payment 'by defendant 
of the money received, the 300 shares, the 700 shares, and 
the "fail position" with respect t6 the t^-zo selling brokers - 
matters important on plaintiff's theory. Plaintiff should be 
regarded as the "prevailing party". 

lias defendant shown substantial justification for 
its opposition? Many of defendant's answers are incomplete, 
but were it not for the answers to #11 of the first set and 
#8 of the second set (payment of the funds received from plaintiff) 
the undersigned would be reluctant to say that defendant did 
not act with "rubs ba nt in 1 justification". However, the 
cver-technicnl and dLsingenuous manner in which these \>iere 
nns\;ercd is, in the view of the undersigned, inexcusable and 
precludes n finding that defendant's opposition v.'as "sub- 
stantially justified". 

irtiilo some uf the plaintiff's requests were 
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prccGssively detailed and argumentative, it is believed that 
under all the circumstances an award of expenses would not 
be "unjust". It is recommended, therefore, that defendant 
or its attorneys be recruired to pay plaintiff $^50 for the 
expenses incurred in obtaining the order for further answers. 

V. 

Accordingly, it is' recommended that (1) Vlithin 

I 

to,';onty (20) days from the date of the order further answers 

in the manner sot forth above be served by the defendant as 

I 

to the following interrogatories: First Set - 5|, 6, 8, 9, 10, 

11, and 14. Second Set - 1(a), 1(b), (c) , 5(a), (b) , 7(a), 

\ 

7(p), 8, y, iu, 11(c) and 12(c). 

(2) The amended ansv;ers delete the blanket 

t 

allegation "upon information and lifelief" and be signed and 
sworn to. by the same person on behalf of the defendant. 

(3) Defendant or its attorneys pay the 

plaintiff $250. 00. for its expenses in obtaining the order. 

Dated: bo;; York, N.Y. 

Scjjtfbiu-c. r 1, 1970 

Respectfully submitted, 

''TjactcL^ 'Jotej0-4.<; 

martin D. JACOBS 
Special Master 
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UNITED STATES DISTRICT COURT 
SOUTH'Sl^K DISTRICT OF NEW YORK 


HAROLD FISHER, 


Plaintiff, 


69 CIV. 3312 


-against- 


HARRIS UPHAM & CO. , INCORPORATED, 


Defendant. 


OBJECTIONS BY PLAINTIFF TO REPORT OF 
SPECIAL MASTER (PRE-TRIAL EXAMINER) 
DATED SEPTEMBER 1. 1970 . 


Livingston. Livingston a Harris 

COUNSJELOKU AT LAW 

292 Madison avenue 

NEV/ YORK, N. V. 10017 
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) miTED STATES DISTRICT COURT 
i! SOUTHERN DISTRICT OF NEW YOPJC 
!i — K 

!i 

'i HAROLD FISHER, 

l! 

Plaintiff, 69 CIV. 3312 

-against- 


HARRIS UPHAM & CO., INCORPORATED, 

Defendant . 




OBJECTIONS BY PLAIin:j.FF TO REPO -T OF 
SPECIAL MASTER (PRE-TRIAL E^CAi^IUER) 
DATED SEPTE NJ^ Sll 1, 1970. 


1, Plaintiff does not object to the substance of 
the recoiiimendations set forth in V(2) of the Report, except 

I 

ji that it is respectfully pointed out that the entire sets of 
I' answers should be airended and served anew, including therein 
j' the "further” answers as to those interrogatories which are 

I; ordered by this Court, and deleting the blanket allegations 

I' 

i' "upon infonration and belief," and the answers should be 

ii 

properly signed end sworn to by the same person on behalf of 

!. the defendant. 

I 

r 

j. It is respectfully submitted that the plaintiff 

raised no argunsanc or objection vRiatsoover in its detailed 

i: 

jj and voluniinowa papers, motion or .memorandum, .to the 

II 
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propriety of the attorney's sigfiin 3 for his corporate clicnr. • 

i 

as its "agent/' Therefore, it was unnocosi^ary for the j 

Special Master to address hiitself to this .irgurr.ent . (See I.l ; 
on p. 3 of Report, 11. 5-12), However, the Special Master 1 

does state and recommend that "the ansvjcrs should bo sviorn ' 

» 

to by the same person who signs them." Point I of plaint if I'a 
cieniorandum, vihich specifically addressed itself to the form j 
of the answers in question, was almost completely ignored by ' 
the defendant in its memorandum. In point of fact, the 
plaintiff's arguments were deliberately ignored because th-i 
defendant did not and does not have any r.ns',;ers thereto. 
Defendant, on page 5 of its menorandum, quotes from Ikoore on 
Federal Practice, which quotation actually supports the 
position of the plaintiff. 

For example, "whoever answers the iaterroga- 
tories and verifies the answers on behalf of the corporation,^ 
... the person chosen by it to speak for it ..." It is 
obvious that the treatise speaks of one person answering and 
verifying the answers. The Court's attention is also 

i 

directed to the next sentence of the quotation which reads, i 

i 

in part, "the answers must include v;hatcvor informs. tion is 
available to the party ." This is stressed because the . ; 
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I- _ j 

' defendant * G. counsel believes he can rely upon an £i-i_’,u:r.ent ' 

1 

1 

■; justifying the use of "upon Infom^ation and belief ' because 

» I 

I 

t 

the person signing may not have ’’direct personal knowledge" j 
of the facts. He cites no authorities for his position, and 
he flies in the face of the overwhelming authoriti.os, includ“ 
ing the foregoing and also those presented in Point X of 
plaintiff's memorandum. 

There was absolutely no justification for 

t 

defendant's position in regard to the foregoing. 

I 

I 

2. Plaintiff objects to the Report insofar as the 
same states that "business addresses" of individual persons, 

1 

j present' or former employees of defendant, are sufficient 

I 

j compliance with the Rules. Rule 26(b), F.R.C.P., provides 

! 

that the "identity and location of persons'* is subject to 

:i > 

I I 

''discovery procedures. It is subaritted thc^.c the "location" j 

I 

of a person is his permanent residence address, particularly 
his last known residence address as known to the defendant 
and kept in its records pursuant to the record-keeping i 

requirements of the many Statutes and Rules to vjhich the ; 

i 

i defendant Is subject, IThy should the defendant be coy or 
I flip about furnishing these residence addresses which arc in 
I Its own records, instead of furnishing addresses such as 
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"adec.uate 


3. Before contlnuinc; vcltzh the objections) the 
Court's attention is directed to Securities end Exchan, ye 
Conffuission Rule 17a-3, adopted under the Securities Exchange 
Act of 1934, which specifies the records vihich brohors 
make , and keen current . These records include (a) an 
itemized daily record of all purchases and sales of securi- 
ties, all receipts and deliveries of securities (including 
certificate numbers), the trade date, and the nairas) of the 
person(s) from whom purchased or received or to vjhom sold or 
delivered; (b) an itemised ledger account for each customer 
Itemizing all purchases, receipts and deliveries of securi- 
ties for such customer; (c) ledgers reflecting secur5.ties 
in transfer, and securitievS failed to receive and fail«3d to 
deliver; (d) a securities record reflecting separately for 
each security all '’long” positions ... and showing tlu’. loca- 
tion of all securities long, etc.; (e) copies of confirtc'.a- 
tions of all purchases; (f) a questionnaire or application 
for employment executed by each employee containing hts nar.e 
and address, among many other details and information. 
Corcmlsslon Rule 17a-4 requires that the fore, going records 
be kept in ”an easily accessible place” for the flrjBt two 
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■ I 

j years, etc,* Ivi addition, this latter rule ror^uires that for 

ii 

I; not less than throe years, the first two years in an easily 

I 

accessible place, each broker shall keep ’'ori.ginals of all 
conrounicatlons received and copies of all coramunicatiens sent 
by such member, broker or dealer (including interoffice 
memoranda and communications) relating to his business as 
such 

i 

il Pursuant to the By*' Laws of the N.A.S.D.(in 

i 

j which Association the defendant is a member) , Rules of Fair 

j 

Practice were adopted. Section 21 of said Rules provides 

ji 

II that each member shall keep and preserve books, accounts, 

i 

i records, memoranda, and correspondence in conformity with all 
applicable laws, rules, regulations and statements of policy 

1 

j promulgated thereunder and with the rules of the Association. i 

! 

j; The Board of Governors of the Association :.s- 

'' I 

I 

I sued its memorandum as to Commission Rule 17a-3, expanding j 

i I 

1 thereon and pointing out in great detail the facts which wlll| 
; be recorded and preserved by compliance with Rule 17a-3. j 
i The defendant refused to furnish infomntion i 

j concerning another customer whose 300 shares V7ere sold to the 

! 

-plaintiff, claiming that this information was Irrelftwant and 
j confidential. This could not have been a good faith refusal 
- - i Commission Regulation ,.S , 240,15c 1-4, promulgatqid by 
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i 


fi 

i 

r 


i| 

I 


1 

.1 

I 



I 

I 

,1 


'i 



the Securities and 
the Exchvnage Act of 
deceptive or other 



ft 

Exchange Coiurnisoion under § 15(c)(1) of 
1934, defines as a ‘'nu?.nj].>ulat 2 .ve, 
fraudulent device or contrivance'' any act 


of any broker in connection with a transaction for a custo'.tieri 

I 

unless such broker, in any case in v;hich he is acting as a ! 

I 

broker for such cuatoraer or for ^oth such custoroer and some i 


other person, gives or sends to such custon.ar, in writing, j 

either the name of the person from >7hoTii the security v.’ss i 

purchased, etc., or the fact that such Inforration will be 
furnished upon the request of such customer, etc. The sub- | 
stance of this Comraisaion Regulation has aJ.so been adopted j 

by the Association in its Rules of Fair Pi'cictice, Article Illj 

• 

Section 4. Yet, despite the foregoing, in direct violation s 
of the Statute and the Regulation prcxnulgatcd thereunder, the 
defendant refused to furnish this infonration. This relates 
to Int. 5 of the First Sot and Int . 1(a) of the Second Sat. 

With respect to Int. 26 of the First Sot, in 
Interpreting Section 1 of Article III of the Rules of Fair 
Practice of the Association, the Board of Governors has state, 
that each n.ciiiber shall maintain a separate file of all adver- 
tisements, sales literature, etc,, including the naipeCs) of 
the pcr3on(s) who prepared them and/or a])provcd their use for 
a period of three years from the date of each use, the fiist 



j 

i 

i- 


f 

y 

1 

r 

i 

f 

i' 

t. 


1 

I 




f- 

(i 

I 

i 
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two years in a place readily accessible to examination or i 
spot checks. Again, despite the requirements to which It was; 

I 

. I 

subject, the defendant argues that the only answer if can | 

give ia "unknown.” j 

! 

It is readily seen that the records and Informal 

tion which a broker is required to keep arc in great detail, ! 

I 

Without intending to indicate that this detail is only re- | 

I 

quired with respect to securities "in transfer," the plain- j 
tiff would like to point out that with respect to securities | 

t 

in transfer, the memoranduin of the Board of Governors states 
that the record would show the number borne by the transfer 
receipt received from the transfer agent, the number of 
shares, name of security, name in which it was registered, j 

I 

date sent out to transfer, old certificate nuniber, date | 

received back from transfer, and new certificate number. 

These records must be kept by the defnndant, and it is almost 
impossible to understand why the defendant claims difficulty ; 

I 

in obtaining the information. 


The plaintiff has taken the liberty of setting forth 
the foregoing as a general objection to those portions of i 

i 

the Special Master's Report in which he indicates that the 
answers of the defendant are "adequate,” rather than "com- * 
plete.^^- Furthermore, -the foregoing is sot forth to 
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- demonstrate the lank of justification by the defendant insofar 

iS as the defendant h"s answered that the Information is not j 

I j 

I available, or requires "tremendous" research, etc. It is i 

t 

1 respectfully submitted that the lack of justification on the 

j 

part of the defendant is much stronger than indicated by the 
Report . 

j 

I 4. Objection is made to the Report in stating that! 

ti 

I the answer to Int. 7 of the First Set is "adequate," The 

1 Court *s attention is respectfully directed to the Motion (p. j 

i • I 

5), the Supporting Affidavit, and Plaintiff's Memorandum. I 

i 

5. Objection is made to the Report in stating that! 
the answer to Int. 13 of the First Set is believed to be 

I "adequate," The Court's attention is respectfully directed 
to the Motion (p. 9), the Supporting Affidavit, and Plaintiff's 
Memorandum. It is respectfully submitted that in the Ifght | 

I 

jj of the Rules and Regulations referred to above imposing ; 

■ record-keeping requirements on the defendant, that the 

I, 

, defendant is equivocating, and that all h 3 q>othetical and 

i 

j. conjectural aspects of its answer should be eliminated, and a 
complete and explicit answer be furnished. 

6. Objection is made to the Report 'in stating tliac 


ii 
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I 


■! 

i 

.! 


1 

I 

1 


i 


ji the ansvvUir to Int. 15 of the First Set Is believed to be 

ij 

I "adc-.qucite /' The Court's rittention is respectfully directed 
! to the Kotic/U (p. 10), the Supporting Affidavit, and Plain- 

I 

I tiff's Ilemorandurii. 


I 



7. Objection is made to the Report in stating that 

1 

the answer to Int. 17 of the First Set is believed to be 
"adequate," The Court's attention is respectfully directed 
to the Motion (pp, 10-11), the Supporting Affidavit, and 
Plaintiff's Kemorandum. Int. 13, 15 and 17 of the First Set 

1 

I 

refer to different things, and the proper answers should be | 
given meeting the standards required by the Rules and the j 
law, i.e. the answers should be full, comprehensive, explicit, 
direct, and unequivocal. 


8. Objection is made to the Report with respect ' 

I i 

i to the comments made as to Int. 4(A) and 4(n) of the Se^cond 

Set . The Report seems to indicate that the defendant should ' 
restrict his answer to the "communications," ignoring the 
persons who were in such communication. It is elementary t'hiv.,t 


ij the plaintiff is entitled to the Identity and location (name, 

|. 

j address and official capacity) of all officers, agents and 

I 

jl ePiployees of the defendant who communicated with each other 
} -concerning the matter,- in. addltloo-to -a- list of tho -coamvonir,.- 


f 

\ 


t- 


I 



A 

Plaintiff's Objeotione 


15G 

to Special Master Jacobs ' Report 


\ 

I 

‘ tions, etc. The entire purpose of interrogatories in assist- 
ing a party to determine who should be desposed would be 
frustrated if the defendant is not required to answer these 

t 

interrogatories as framed . It is respectfully submitted that 
the Special Master misread these interrogatories. 

The Court's attention is respectfully directed to 
the Motiop (p . 15), the Supporting Affidavit and Plaintiff's 
Memorandum. 

( 

j ' 9. Objection is made to the Report in stating 

I; 

that Int. 5(A) and 5(B) of the Second Set are bfelieved to 
I be too broad as framed and the answers should be limited to 
whether or not the defendant bought or sold Bartep shares 
for others and the number of shares. The answers had simply 
1 read "Irrelevant." The questions were clearly not irrele- 
vant, but for some unknown reason the Special Master wants 
to limit the answers to shares bought or sold for others, 

I 

excluding the defendant as a buyer or seller without any 
justification and also to allow the defendant to keep all 
details secret, i.e., the dates when, the number of shares, 

I 

' the prices, and the names of the seller (^) or buyer (s), 

I 

and the identity of the. person (s) for whose account (s) the | 

i 

I 

shares were bought and sold . j 



I 


f 

V 


f 



( 

I 




I 
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At the risk of repetition the defendant undertook 

‘ i 

! to act as an agent and fiduciary for the plaintiff in con- 
nection with the purchase of shares of Bartep . The plaintiff j 

: I 

claims that the defendant breached any number of duties owed . 

ii 

. to plaintiff, under the Securities Act^and under common law, 

i 

I Delivery of the shares allegedly purchased — 

, and paid for was not attempted for i 

il 

I 

I more than five months. An answer to an interrogatory now seems 
' to indicate that the defendant 'sat on' at least 3000 shares 

;l 

' 

1! of restricted stock for several months instead of rejecting 

I 

I the same as a bad delivery. Why can not the plaintiff in- 
' ! 
quire as to all other transactions in Bartep shares by the 

i defendant, as principal or agent, during the relevant period. 

The Court's attention is respectfully directed ^ 

1 ■ ' ' 

I 

to the Motion (p . 16), the Supporting Affidavit and Plain- I 

i 

tiff's Memorandum. i 


/'j , 

10. Ob jection^^ made to the Report in stating i 
I that Int . 7 (B) of the Second Set should only be further * 

I answered with respect to the remaining 1000 shares, i.e., 

I 

I ‘ t 

that defendant has given a detailed statement as to 4000 | 

I 

shares which appears to be adequate for that stock." The 

Court's attention is respectfully directed to the Motion 

(p . 17-18), and to the references above as to the Commission . 
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I 



i. 

I 

r 


■ 



and Association requirements as to record-keeping by the 
defendant. How can an answer couched in such general terms 
be held to be ad^equate, even as to the 4000 shares? The 
records must be available. Why should not the defendant 
answer the interrogatory as framed, giving the facts and 
steps taken with respect to each certificate? What is the 
defendant (jiding? 

11. Objection is made to the Report in stating 
that "no practical purpose would be ser'jved by , any further 
answer" to Ints. 14(A), 14(B) and 17. The Court's at- 
tention is respectfully directed to the Motion (pp . 22-24), 
the Supporting Affidavit and Plaintiff's Memorandum. It is 
respectfully submitted that the plaintiff is unaware as 
to what the Special Master intended when he stated that 
"no practical purpose would be served." The plairtLff is 
entitled to use the discovery procedures for many purposes 
in preparing for the trial, and it is well recognized that 
one purpose of interrogatories would bo to narrow and 
clarify the issues, and also to determine the scope of the 
defense. As noted in the Motion, the defendant deliberately 
chose to assert specific denials in its answer and to allege 
a recognition only of duties "imposed by law." Therefore, 
the interrogatories should be. answered under oath. 


m 



i 


h 

f, 

!■. 

r 

f- 

i-- 

p 

I 


\ 

h 

t 

I 
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r 

I 12. It is respectfully submitted that the ’ 

i 

' Special Master's recommendation as to the payment by the i 

:| I 

:! defendant or its attorneys of $250 to the plaintiff for the i 

' I 

'! expenses incurred in obtaining this order for further ans- \ 

I 

i! wers, is overtahelmingly supported by all of the facts and | 

•’ , I 

i' the law. The amount thereof is minimally adequate in the ' 

•I > 

light of the extent and pervasiveness of defendant's obstinacy 

t 

' and recaligitrance requiring such ^>ltensive motion papers. 

! The defendant did not even attempt to show "substantial 

justification" for its opposition. Its claims to irrele- ^ 

■ i 

'■ vancy and confidentiality fly in the face of governing | 

} 

' statute, rules and regulations, to all of which it is 

■ i 

i subject as a broker. Its claims to unavailability or 

I i 

' inability to furnish details similarly indicate a violation i 

I 

, I 

of said statutes, etc., or a deliberate frivolous and con- ! 

I 1 

I 

tumacious refusal to look at its own records or to make ! 

» 1 

I 

due inquiry. In conclusion, any fair reading of the inter- * 

)i rogatories and the patently evasive, hypothetical, vague i 

i and other irresponsive answers thereto, compels the con- 

1 . • ! 

' elusion that the defendant's position was not substantially 

i . i 

1; justified nor are there other circum.stances making an awa*’.' ' 

■' of expenses unjust. (See Plaintiff's Memorandum, Pt. Ill, 
and the Supporting Affidavit) . j 


i!- 

1 
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f 

WHEREFORE, it is respectfully submitted that to ! 

; the extent the Special Master's Report (i) recommends the 

i; service of amended answers without the blanket allegations 

"upon information and belief", to be signed and sworn to by i 
!l . 1 . 

, the same person, (ii) recommends the payment of $250. to i 

. j I 

]• the plaintiff for i^s expenses in obtaining the order, and I 
;| (ill) recommends further answers to certain numbered inter- | 

, rogatories, the same is fair and reasonable- for adoption ^ 

! by the Court. However, to the extent specifically set i 

* ‘I 

' forth and objected to above, the plaintiff objects to the | 
" recommendations of the Special Master that certain answers [ 

. are "adequate" or would serve no practical purpose, etc; and f 

\ 

I this Court should require further answers as to the said ' 

■ Interrogatories . 

i 

( 

Respectfully submitted, ; 

LIVINGSTON, LIVINGSTON & HARRIS | 

Attorneys for Plaintiff | 

292 Madison Avenue 'j 

New York, New York 10017 »■ 

Tel; 889-3633 I 

( ' 

Iv 

I i 

I 


i 

! 
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UNITED STATES DISTRICT COURT ‘ ‘ ^ CnV 

SOUTHERN DISTRICT OF NEW YORK ' / ’ ’ • - d 

imROID FISHER, • ^ Vi ^ I- 

^ Vciv. r3^n.%r 

,:. .o Plaintiff, , “* 

- - - • NOTICE OF OBJECTIC.B 

-against-, . , . , ' TO SPECIAL MASTER'S 

' ' : ■ ■ REPORT ■ 

HARRIS, UPHAM & CO,, INCORPORATED, ' 


TO SPECIAL MASTER'S 
REPORT ■ 


Defendant. 


---X ' 


S I R Sr ■ '■ 

PIEASE TAKE NOTICE that defendant hereby inter- 
poses the following objections to the Recommended 
Decision and Report of Special Master, Martin D. Jacobs, 
Esq., dated September 1, 1970, in respect of plaintiff's 
motion herein under Federal Rules of Civil Procedure' 

37(A) and 33 directed against defendant's answers to 
interrogatories; 

1. Defendant objects to the Recommended •' 
Decision as to Interrogatory No. 5, First Set, insofar *' 
as it would direct defendant to furnish the name of the 
customer whose 300 shares were "paired off" against 300 
shares purchased by plaintiff because the interrogatory 
only asks the identity of "broker-dealers" a category 
which obviously does not embrace the customer in question. 
The customer could not possibly be a party to the con- 
spiracy between broker-dealers which the complaint 


! 
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alleges to exist and his identity could add nothing to 
plaintiff s trial preparation, 

2. Defendant objects to the Special Master's 
decision as to Interrogatory No. 11, First Set, which 
Gxrects defendant to answer -a question which was not 
asked by this interrogatory. The Special Master in- 
correctly presupposed that the amount received by 
defendant from plaintiff whether $32,999.25 or $33,099.25 
was paid by defendant to anyone in respect of plaintiff's 

stock. The answer would be the same as to either amount. 

In defendant's motion papers it offered to provide the 
information as to the amounts paid by it on account of 
the purchase of 5,000 shares of Bartep Industries common 
stock for plaintiff's account and will certainly do so 
if this information is available. 

3. Defendant objects to the Special Master's 
Recommended Decision as to Interrogatory 1(a), Second 
Set, 'Which directs defendant again to provide the name 
of the customer whose 300 shares were "paired off". As 
stated above this customer could not be a party to a i 

conspiracy between broker-dealers, his identity should be 
kept confidential unless good cause is shown to the 
effect that plaintiff has a real need for his name in 
order to prepare for trial, 

4. Defendant objects to the Special Master's 

f 

t 

I 
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Recommended Decision as to Interrogatories 5(a) and 5(b), 
Second Set, which requires defendant to state the number 
of shares of Bartep Industries stock it bought or sold 

for other persons. This information is wholly irrelevant 

and almost impossible to accumulate as there are no 
records kept which would reflect all of the transactions 
of defendant's customers by the particular security 

tiocit in.' Dt,icnJcjnt bu required Co enunJirMs tb.o 

accounts of each of its* hundreds of thousands' of cus- 
tomers . 'Any reading of this interrogatory as initially 
propounded clearly ref lects the motives of plaintiff 
which are not the development of evidence or information 
leading to evidence, but, it is submitted annoyance 
and harassment.' 

5. Defendant objects to the Recommended ' 
Decision of the Special Master that the amended answers 
to be served and filed by defendant not be made "upon 
information and belief", because defendant as a separate 
corporate entity can only act through its respective 
agents , servants and employees all of whom are separate 
and apart from defendant. There is no way, it is sub- 
mitted, that a corporation* can swear to any proposition 
of fact other than upon information and belief. Since 
the answers are fully binding upon the corporation when 
so alleged, it is submitted that the Special Master's 
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Defendant's Objeotions to Speaial Master Jacobs' Report 





Recommended Decision should be modified to delete this 
requirement . 

6. Defendant and its attorneys particularly 
» 

object to the portion of the Special Master's Recommended 
Decision suggesting that they pay plaintiff $250.00 
for "its" expenses in obtaining the order for the follow- 
ing reasons: 

(a) The Special Master evidently placed sub- 
stantial weight upon the amendment to Rule 37 FRCP 

effective September 1, 1970 as expanding the power and 
r' In t«v«r or rroiuii It.ft n.* ^r. 

37 motlona to pay cxpcnucei, au a algnillcunr lactor In 

I . 

determining to. impose this charge. As both setH of 
answers to interrogatories were propounded many months 
before the effective date of this amendment, the retro- 
active application of the new rule would seem unwarranted; 

(b) Any fair reading of all of the inter- 
rogatories and all of the answers discloses that defen- 
dant has made a fair and bona fide attempt to fully 

« 

and truthfully answer both sets of interrogatories which 
contain grossly excessive demand for detail many of 
which are outrageously incompetent, irrelevant or 
immaterial;' 

(c) Review of the Special Master's entire 



! 

I 


f 


i- 

1 , 

f 


} 




f 

I 


Report discloses that except for a repeated direction 
that defendant provide information as to 700 shares of 
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defendant's Objections to Special Master Jacobs' Report 

Bartep Industries which it has repeatedly conceded 
it is unable to trace, defendant's position with respect 
to plaintiff's motion has substantially been sustained 
except for the interrogatories as to which objection 
is here noted in which respecc it is submitted that 
the Special Master has erred; and 

(d) The principal basis advanced in support 
of the Special Master's assessment of expenses against 
defendant is based upon defendant's wholly warranted 
unwillingness to unilaterally amend Interrogatory No. 11, 
First Set, and then proceed to answer’s question not 
asked. This is not a matter of palpable mistake. The 

viantilit paiil sivUtiJuati ior Ui* Jl.OUU *ti*Kco 

4 

of Lartep Indui'Urles stock wno paid by defendant to 
other persons. As anyone with any e:cpericnce In the 
trading of over-the-counter stocks is aware such is • 
not the case. The Special Master also alludes to 
defendant's answer to a properly framed question in 
the Second Set, which refers to the earlier answer. 
Defendant has offered, in its motion papers t, j provide 
this information, namely what it paid others in pur- 
chasing the 5,000 shares for plaintiff's risk and 
account. In point of fact this information is irrelevant,' ’ 

The gratuitous imputation of the Special Master that 

, .... ' . ■'> 
defendant's answer is "disingenuous" is unsupported. 
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Defendant's Objections to S]peoial Master Jacobs' Report 


PIEASE TAKE FURTHER NOTICE that defendant 
respectfully requests a hearing and the opportunity to 
argue orally its aforesaid objections to the Special 
Master’s Recommended Decision. , 

Yours, etc. 


Dated: New York, N.Y, 
September 11, 1970 


GIFFORD, WOODY, CARTER & HAYS 


By_ 


C ' -i 




CHARLES L. TROWBRIDGE 
Attorneys for Defendant 
One Wall Street 
New York, New York 10005 
344-0470 



TO: 


LIVINGSTON, LIVINGSTON & HARRIS 
Attorneys for Plaintiff 
292 Madison Avenue 
New York, New York 10017 
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memorandum order of judge PRANKEL dated SEPTEMBER 15, 1970 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF HEN YORK 


Plaintiff, 


HAROLD FISHER, 

-againat- 

HARRI8 UPE^ & COo INCORPORATED, 

Defendant. 


-X 

t 

t 

t 

t 



MEMORANDUM 

ORDER 

69 Civ. 3312 


X 

Plaintiff's motion to compel further answers hy defendant 
to certain Interrogatories and for ’other relief having come on to 
be heard on August 20, 1970, ahd the motion having been referred to 
Martin D. Jacobs, as Special Master to hear zuid report, and the 
Special Master having reported on September 1, 1970, and the parties 
having made their opposing submissions concerning the Special Master's 
report, and the Court being fully advised. It Is 

ORDERED thati 

(1) Ml thin twenty (20) days from today, the defendant 
shall serve completely new sets of answers, replacing the 
two sets filed, respectively, on October 6, 1969, and April 6, 

1970, which now seta of answers will Incorporate the answers 
heretofore given about which no further direction is herein made. 

In addition, the answers thus retyped will add to the original 
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•nawera the materiala hereinafter ordered. And, finally, the 
answers will 

(a) be signed and verified by the satne person, 
stating specifically, with respect to each 
individual answer, whether it is made on 
information and belief, and, if so, the sources 
and nature of the information and belief, and 
(b> state specifically which answers are based 
upon knowledge possessed by defendant's 
o^^i-cers or employees. Identifying specifically 
such officers or employees. 

(2) The new sets of answers will contain further answers 
in the mannnr set forth in the report of the Special Master as 

to the following interrogator! «si 

First Set - HOB. 5, 6, 8, 9, 10 and 14 y 

S ec o nd Set - Hos. 1(a) (b) and (e) , 5(a) and (b), 7(n) and 
(b), 8, 9, 10, 11(c) and 12(c). 

(3) In response to Interrogatory No. 11 of the First Set, 
defendant will state the amount received by the defendant from 
the plaintiff for the purchase of shares in Bartep and how such 
amount was disposed of or allotted or otherwise used by 
defendant, including, of course, all payments or allocations by 
the defendiait for the purchase of Such shares for plaintiff. 




- 2 - 
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Memoratldum Order of Judge Frankel Dated September 15^ 1970 



(4) With respect to interrogatory NOo 2 of the First Set 
and Ho. 2(A) of the Second Set, defendant will givo the 
residence address in each instance if known and will state 

if it asserts that such address is not known to its officers 

or employees. With respect to interrogatory Ho. 19 of the 

First Set, defendant will give all names and addresses, 

» 

including both business and residence addresses. 

(5) Defendant will answer Interrogatory No. 13 of the 

First Set completely and unqualifiedly, to witi without 
confining the answer to what is shown by a search of ^ 

records, but reporting what did happen as distinguished from 
what "may have" happened, and by not limiting the response by 

the negative pregnant reference to "any * * * demauid specifically 
applicable to 5,000 shares." In short, the response 
here will state fully what is known by. the people in defendant's 
estedillshment having knowledge dl>out the facts to which the 
interrogatory is directed, 

(6) With respect to Interrogatory Ho. 17, First Set, 

the defendant will answer directly ahd specifically not by reference 
to any other answer. 

(7) Defendant will answer No. S(A) and (B) Second Set 

fully. 


-a- 
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(8) Similarly, No. .7(A) aisd (B) of tho Second Set 
will be answered in full with concrete aud specific details 
as to particular certificates, dates and places relating to 
all of the 5,000 shares. 

(9) Defendant shall pay the plaintiff $250.00 for his 
expenses in obtaining this order. 

Dated: New Yorh, New York 
September 15, 19 7C 
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NOTE OF ISSUE FILED BY DEFENDANT DATED NOVEMBER 6, 1970 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


69 Civ. 3312 
NOTE OF ISSUE 


HAROID FISHER, 

Plaintiff, 

-against- 

o 

HARRIS, UPHAM & CO. INCORPORATED, 

Defendant. 

1. The title of the case is HAROID FISHER, 
Plaintiff, V. HARRIS, UPHAM & CO. INCORPORATED, Defendant. 


2. The docket No. is 69 Civ. 3312. 


3. The names, addresses and telephone numbers 

of the attorneys are: 

Livingston, livings ton & Harris 
292 Madison Avenue 
New York, New York 10017 
(212) 889-3633 
Attorneys for Plaintiff 

Gifford, Woody, Carter & Hays 
One Wall Street 
New York, New York 10005 
(212) 344-0470 
Attorneys for Defendant 

4. The specific nature and object of this 

action is: 

Plaintiff customer seeks to rescind his 
purchase through defendant stockbroker of 5,000 shares 
of common stock of Bartep Industries, Inc., following a 
drop in the market value of that stock and alleges further 
that defendant conspired with other broker-dealers to 
manipulate th^ market price of that stock in violation of 
Section 10 (b> of the Securities Exchange Act of 1934. 
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Note of Issue Filed by Defendant Dated November 6^ 1970 

5e Issue has actxially been joined on behalf 
of the parties to the action. 

6. The last pleading was served on October 3, 
1969 and filed on October 6, 1969. 

7. Plaintiff has demanded a trial by jury by 
endorsement on the complaint which was filed on July 29, 
1969 and served July 30, 1969. 

8. The parties have taken or have had reason- 
able opportunity to take and complete, necessary deposi- 
tions and other discoveiry proceedings. 


9. The cause Is in all respects ready for trial. 

10. Defendant, which is filing this Note of 
Issue, has unsuccessfully approached the other party as 
to the possibility of settlement. 


11. There are no other pending causes resting 

upon the same matter of right or defense. 

Dated: New York, New York 

November ^ , 1970 GIFFORD, WOODY, CARTER & 

HAYS 


TO: LIVINGSTON, LIVINGSTON & 
HARRIS 

Attorneys for Plaintiff 
292 Madison Avenue 
New York, New York 10017 
(212) 889-3633 


Attorneys for Defendant 

A bfember of the Firm O 
One Wall Street 
New York, New York 10005 
(212) 344-0470 



X 


STATE OF NEW YORK ) ' „ 

: S. S: 

COUNTY OP NEW YORK) 

I. AIAN HARRIS, being duly sworn, deposes and ebvys: , 

1. He is a member of the firm of LIVINGSTON, , , 

LIVINGSTON & HARRIS, attorneys for the plaintiff herein, is 
familiar with all the papers and proceedings heretofore had 

in this Cause and submits this Affidavit of Objections to Placing 

• > 

the Cause on the Calendar pursuant to Rule 5 of the Calendar . 

Rules of this Court. 

2. Your deponent denies that this cause "is in all 
respects ready ibr trial." Furthermore, your deoonent denies . 
that the defendant, or any attorney on its behalf, has "approached 

If' , 

the (plaintiff, or the plaintiff's attorneys, successfully or ^ 
unsuccessfully,) as to the possibility of settlement." It is 
respectfully submitted that the plaintiff has not had a reasonable 
opportunity to take and complete all necessary depositions and 
other discovery proceedings. 





f 
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Plaintiff's Affidavit of Obj eotions (November 23^ 1970) 
to Placing the Cause on the Calendar 

3. Your deponent can not fathom why defendant's 
attorneys are rushing this cause to the calendar under all of.- 

the circumstances known to date* nor how they CcUi claim that 
tho plaintin hajj h-id *1 itumonnhlo opjxjrtunlty to complcto hiu 
necessary discovery procoudingo . The only poosiblo ansv'or 
discernible is that the examination and the investigation of 
its own records and the past events by the defendant has revealed 
some very dangerous areas of fact which must be kept from the 
plaintiff. 

4. It is true that the defendant has completed 
taking the oral deposition of the plaintiff, but even the 
transcript thereof has not yet been submitted to the plaintiff. . 

5. However, as to requirements of the plaintiff 

• *r . 

to prepare for the trial of this cause, the plaintiff found it 
necessary to make an application to this Court, upon very 
voluminous motion papers, for an order pursuasst to P.R.G. P. 37 (a) 
requiring the defendant properly to answer in form and substance, 
two sets of written interrogatories and to furnish further 
answers thereto. By order dated September 15, 1970, Judge Franks] 
followed the recommendation of the Special Master that the 
actions of the defendant with respect to the interrogatories were 
without substantial justification and awarded the plaintiff 
$250.00 for his expenses in obtaining said order, and (i) 
directed the service of new sets of answers with additional or 
further responses as set forth and (ii) directed that the answers 
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Plaintiff 8 Affidavit of Objections (November 23^ 1970) 
to Placing the Cause on the Calendar 


" (a) be signed and verified by the same person, 
stating specifically, with respect to each 
individual answer, whether it is made on in- 
formation and belief, and, if so, the soxxrces 
and nature of the information and belief, and 

" (b) state specifically which answers are based 
upon Icnowledga possessed by defendant's officers 
or employees, identifying specifically such 
officers or employees." 


6. The new sets of answers, recently received 
by the plaintiff, do not comply with the order of Judge Frankel, 
fail to furnish certain answers, fclaim inability to determine . 
certain things, including whether defendant in fact did purchase 
for the plaintiff 700 shares of the stock in question in ac- 
cordance with its own confirmation and confusingly introduces ; a - 
new element into the picture, i.e., that at some unidentified 
time, ‘the .defendant "advanced" 700 shares "from- its own account'! . 
In addition, and of more relevance to the issue that this causa ‘ 
is not ready for trial and that the plaintiff has not had a . 

reasonable opportunity to take and complete all necessary deposi- 

' ^ ■' 

tions and other discovery proceedings , the verification of the ’ > 
new sets of answers ^{o not approach an adequate compliance with" . 
the order of Judge Frankel. The evil is that the plaintiff 'is ^ . 

•V 

thus prevented from learning which one or few officers or em- ] 
ployees of the defendant have "knov;ledge" of the facts and ; f' 

I . 

* • * I 

should be deposed, and what records, etc., are available so that 

» I . 

production thereof for inspection and copying can be compelled. 
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Plaintiff's Affidavit of Objections (November 23, 1970) 
to Placing the Cause on the Calendar 

7. As to the defects in the answers, your deponent 
is engaged in preparing an application pursuant to P.R.C.P.37 (b) 
for the failure on the defendant's part to comply with Judge • 
Prankel's order. 

8. ihe plaintiff now intends to, and by reason 

of the nature of the cause, is compelled to, take the deposition 

of the vice-president of the defendant in charge of its Miami 

Beach office, and of its employee at that office who serviced 

the plaintiff's account. These depositions will probably have 

♦ * 

to bo oolioaulMl in ri&rt4a. <uv.? w'Ol 

to throo months. In tho Into^ia, tlto nt y? 

vice-president, Joseph A. Dweck, and oC Ito employees. V;illLa;-j o..' 
Smythe, William McCarthy and Mario J. Abbatiello, will bo taken 

within the next six weeks. Discovery and Inspection of the papers 

. . ' 

books and records relating to the transactions in question and to 

the subject of the action will be requested and plaintiff will bar 

. • ** 

t 

required to identify and describe the same by extraction from tha 
rules and regulations of the Securities and Exchange Commission | 
and the National Association of Securities Dealers, Inci ratlior ; 

than from the defective answers and improper verification of tho 

* . 

‘.i ^ . 

defendant. If further answers and a proper verification is • 

. f ' 

obtained, additional depositions may be required. . / • - 

9. It is respectfully svibmitted that the Cause not 
be placed on the Calendar, and that the Note of. Issue be ordered 
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Plaintiff's Affidavit of Obf eotions (November 23^ 1970) 
to Placing the Cause on the Calendar 


to be withdravm. The cause is not ready for trial, no settleraoni 
discussions have taken place, and the plaintiff has not had a 
reasonable opportunity to take and complete all necessary deposi- 


tions and other discovery proceedings. 


I. ALAN HARRIS’ 


Sworn to before me this 
day of November, 1970. 


JAY yy<VAl.LMAI'J 

^Notary a t!av York 

03-r:u-‘;'37j 

' ' Qu:!ll'la'J 1.1 l3iTn< County 
Y!ommi33ion fxpii'cs March 30, 197jK 


’i-. 
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DEFENDANT'S AFFIDAVIT (SEPTEMBER 24 , 1971) IN OPPOSITION 
TO PLAINTIFF'S OBJECTION TO NOTE OF ISSUE 

UNITED STATES DISTRICT COURT * 

SOUTHERN DISTRICT OF NEW YORK 


H^VROLD FISHER, 


Plaintiff, 


-agatnst- 

HARRIS, UPHAM & CO. INCORPORATED, 

Defendant . 


AFFIDWIT IN OPPOSITION 
TO OBJECTION TO NOTE OF 
ISSUE 


69 Civ. 3312 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


: 88 *: 


and says: 


MICHAEL J • McAllister, being duly sworn, deposes 


1. )He 1b associated with the firm of GIFFORD, 


WOODY, CARTER & HAYS, attorneys for defendant, is familiar 
with the facts herein and submits this affidavit in opposi- 
tion to plaintiff’s objection to the placing of this case on 
the Trial Calendar. 


2. The claim of DERMOT G. FOLEY, who is of counsel 
to attorneys of record for plaintiff, that plaintiff's 
attorneys have not been appros'ithed regarding settlement is 
incorrect. On or about my 6, 1970, CHARLES L. TROWBRIDGE, 


i ' 
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Defendant's Affidavit (September 24^ 1971) in Opposition 
to Plaintiff's ObQeotion to Dote of Issue 

a member of the firm of GIFFORD, WOODY, CARTER & HAYS, 
offered to recommend, on behalf of defendant, a specific 
settlement to plaintiff's attorney, I. ALAN HARRIS, Esq., 
the terms of which would consist of a redelivery to plaintiff 
of the certificates of stock in Bartep Industries, Inc., 
which plaintiff had purchased through defendant, and which 
plaintiff now attempts to rescind. 


3. The claim that pre-trial discovery has not 
been completed in this action, and because it is not ready 
for trial, is also incorrect. Thie' action was commenced on 
July 29, 1969. Although plaintiff's attorneys have served 
exhaustive and all-reaching written interrogatories in two 
sets, and have been provided with extremely detailed answers 
on October 3, 1969, April 2, 1969, and October 5, 1970, At 
no time have they filed or served any notice of deposition. 
Plaintiff's attorneys have been sporadically active in 
prosecuting this claim. On November 10, 1970, defendant 
filed a note of issue in this action, which plaintiff filed 
objections to some thirteen days thereafter. However, this 
firm was informed that Dermot G. Foley would become Special 
Trial Counsel for plaintiff in this matter and would prose- 
cute the action with all due speed. On the basis of this 
report, the note of issue was w ^^hdrawn by defendant. 


/ 


•4- 


I 

I 
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Defendant's Affidavit (September 24j 1971) in Opposition 
to Plaintiff’s Objection to Note of Issue 

4. Since November 1970, plaintiff's attorneys 
have served a request for production of documents for 
inspection and copying, pursuant to FRCP Rule 34, returnable 

t 

March 5, 1970. In accordance with plaintiff's request, 

defendant made available 134 volumes of its records. 

Attached hereto, as Exhibit A, is a copy of the listing of 

the volumes. Furthermore, defendant also produced other 
documents called for by plaintiff's request. Plaintiff's 
attorneys (Messrs. Harris & Foley) came to the office of 
Harris, Upham & Co. Incorporated, 120 Broadway,' New York, 
New York, and spent approximately three hours searching 
through the voluminous records on April 2, 1971. Again, on 
April 30, 1971, Mr. Harris appeared (without Mr. Foley) 
and spent five hours looking at the records and making . 
notations. Since that time and until the filing of the 
note of issue, i.e., June 2, 1970, plaintiff's attorneys 
have not attempted to either inspect or copy the documents 
produced, nor have they used any other discovei^ devices 
since November 1970. 

5. Defendant's attorneys, proceeding with 


t 

|! 

s 

7 


I 



& 

f 


t 


I 




i 

}■! 

¥ 

r; 


reasonable dispatch conducted plaintiff's deposition on 
October 15, 1969, and May 12, 1970, and are satisfied on 
the basis of these depositions and their investigations 
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Defendant’s Affidavit (September 24 ^ 1971) in Opposition 
to Plaintiff’s Objection to Dote of Issue 

that the action is without merit, Is Interposed in bad 
faith, and will result in a defendant's verdict. Accordingl|/, 
plaintiff's opposition to the Note of Issue should be 8um~ 
marily dismissed. 



Michael J. McAllister 


Sworn to before me this 
24th ^ay of Septenber, 1971. 


Notary PobEi.o«T5tr.^ Y,,!, 
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EXHIBIT A~LISTING OF 134 VOLUMES OF DEFENDANT'S RECORDS 
ANNEXED TO DEFENDANT'S AFFIDAVIT (SEPTEMBER 
24 , 1971) IN OPPOSITION 


Harris, Upham & C9 

INCORPOKATtD 


RE; BARTER 


tHE FOLLOWING BOOKS WERE AVAILABLE: 


Rec. & Deliver 

1968 « Oct. 29 

1968 - Dec. 19 

1969 - Jan. 9 
1969 - July 22 


We Fail Credit 


1968 

- Nov. 

25 

- 26 

11 

- Nov. 

27- 

29 

II 

- Dec. 

6 


II 

- " 

19 

- 20 

II 

M II 

23 

- 24 

1969 

- Jan . 

20 

- 21 


They Fail Debit 


1968 

If 

II 

II 

II 

II 

1969 

II 

II 


Oct . 

30 

Nov. 

6 

II 

13 

It 

29 

Dec . 

5 

II 

18 

Jan. 

15 

June 

17 

August 1 


General Ledgers 

Oct. '1968 to 
Nov. 1969 


1968 

- Nov. 

1968 

- Dec. 

1969 

- Jan. & Feb. 

II 

- March - April 

II 

- May 

II 

- June 

II 

- July 

II 

- August-Sept. 

Chemical Bank - Check 

-1969 

- Mar. 3-13 

It 

- " 14 - 28 

II 

- April 1 - 16 • 


- " 17 - 30 


Chemical Bank >■ Check Stubs 


1968 

- Oct. 

11 

- 23 

II 

11 

24 

- 31 

11 

- Nov. 

1 

- 12 

tl 

.. 1* 

13 

- 20 


- Nov . 

21 

- 29 

II 

- Dec. 

1 

- 10 

ii 

— 11 

11 

- 19 

It 

11 

20 

- 31 

Chemical Bank 


1969 

- Jan. 

1 - 

15 

tl 

^ II 

16 - 

31 

It 

- Feb. 

3 - 

14 

fl 

II 

17 - 

28 

11 

“ May 

1 - 

15 

It 

•. 1* 

16 - 

29 

* fl 

- June 

1 - 

13 

II 

.. 11 

16 - 

30 


July 

Aug. 


Chase Manhattan - Check Stubs 


II 
. II 
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Exhibit A Annexed to Defendant’s Affidavit 




(September 

24, 1971) in 

Opposition 




Harris, UPHAM & C9 





INCORPORAT 

c o 







Page 

2 

BARTEP 

(continued) 




‘ 

(Daily) 



P & S Dailv 




1968 

- Oct. 

28 


1968 - Oct. 

25 


31 


- October 29 


" - Nov . 

1 


12 

ti 


30 


" - Dec . 

1 


9 

II 

- Nov . 

6 Nov . 7 - 

13 

It _ II 

10 

•a 

19 



14 


1969 - Jan. 

2 


13 

It 

- Nov. 

29 


II _ II 

23 


31 

1969 




" “ Aug . 

1 


14 

- Jan. 

20 


•' - Sept . 

2 


17 

II 

fl 

28 





It 

« »» 

31 






II 

- Feb. 

14 

, 

P & S Bouaht 



II 

- June 

, 17 






II 

- August 1 


1968 - Oct. 

23 


31 

II 

II 

14 

f. 

” - Nov . 

1 


13 

ti 

» It 

19 


- Dec. 

11 


18 

11 

*v 

- Sept 

. 9 

* 

1969 - Jan. 

2 - 

8 


Cash Summaries -- 1969 -■ Aug. 1 


P & S Sold 


Book 

#Customer Ledges 


1968 - Nov. 

1-15 







11 ^ l.l 

18 - 29 

107 

- 

1968 

- Oct. - 

Dec . 


" -Dec. 

1-9 

160 

- 

1968 

- Oct . - 

Dec . 


1969- Jan. 

23 - 31 

421 

- 

1968 

- Oct.’ - 

Dec. 


" - Sept 

.2-17 

422 

- 

1968 

- Oct. - 

Dec. 



341 

- 

1968 

- Oct . - 

Dec. 




386 

~ 

1968 

- Oct . - 

Dec. 


• 


546 

- 

1968 

- Oct. - 

Dec. 


(continued) Stock 

356 


1969 

- Jan. - 

March 








1969-Feb. 7 

1969 - 






It 

" 14 

II ^ 


Stock 

Record 


It 

" 21 

It ^ 



• 



If 

" 28 

II ^ 

1968 


Oct . 

25 


II 

Mar. 7 

II ^ 

II 


Nov. 

1 


11 

» 14 

II ^ 

II 

.. 

It 

8 


II 

" 21 

II ^ 

II 


II 

15 


II 

» 28 

II ^ 


mm 

It 

22 


II 

Apr . 4 


II 

AMI 

It 

29 



" 11 

II ^ 

II 

- 

Dec. 

6 



" 18 


II 

M 

II 

13 


II 

" 25 


II 

- 

II 

20 

• 

It 

May 2 


11 

- 

II 

27 



II 9 

• 

1969 

- 

Jan. 

3 


II 

” 16 


II 

- 

It 

10 


11 

" 23 


II 

mm 

II 

24 (2 books ) 

If 

'' 29 


II 

- 

1? 

31 


11 

June 6 


u 


• » 


, • 

II 

•• 13 



June 20 
•' 27 

July 3 
11 
18 
25 
1 
8 

18 
22 
29 


V 


II 
(t 
It 

Aug, 
11 

It 
If 
It 
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I OBJECTION FILED BY DERMOT G. FOLEY, COUNSEL, (JUNE 4, 1971) 

I TO NOTE OF ISSUE 

UNITED STATES DISTRICT COURT 
L SOUTHERN DISTRICT OP NEW YORK 


HAROLD FISHER, : 69 Civ. 3312 

Plaintiff, : OBJECTION TO 

NOTE OF ISSUE 

“ against - t 

HARRIS, UPHAM & CO. INCORPORATED, i 

Defendant. t 


STATE OP NEW YORK \ 
COUNTY OP NEW YORK) 


DERMOT G. FOLEY, being duly sworn, deposes 

and says: 

I am a member of the bar of this Court and 
partner of Kaplan, Kllsheimer & Foley, Esqs,, who are acting 
as counsel to Livingston, Livingston & Harris, attorneys for 
plaintiff. 

On behalf of plaintiff, I object to the Note 
of Issue filed herein by the defendants. Pretrial discovery 
has not been completed in this action and the cause is not 

; 

I 

ready for trial. Furthermore, the statement in Paragraph 10 
of the Note of Issue filed herein to the effect that defend- 



I 

f 

I 

s 

I 

I 

I 


I 

i 

V 


a 


I 

I 

i' 




ants have approached plaintiff as to the possibility of settle- 
ment is untrue. Finally, the description of the nature and 


A 185 

Objection Filed by Dermot G. Foley^ Counsel, (June 4, 1971) 

to Note of Issue 

object of the action in Paragraph 4 of the said Note of Issue 
is inaccurate. 

WHEREFORE, I respectfully request that the Note 
of Issue filed herein be stricken. 



Sworn to before me this 
4th day of June, 1971. 


Ma?y J’uiiilc, Eiaf? Yw-S . 

«(i. oc-wim<0 ^ I 

■ 'f- /'I'lViVV ^ 

0". .. I'i;'')' '.''V.' Vi'.’s ly 
'SJ^h.iuW-n i’’ iv, 


A 186 


PLAINTIFF'S NOTICE OF MOTION (AUGUST 6, 1971) TO 
COMPEL DOCUMENT PRODUCTION 

UNITED STATES DISTRICT COURT 
SOUTIIERN DISTRICT OF NEW YORK - 


HAROLD FISHER, 


Plaintiff, 


-against- 


HARRIS,UPHAM & CO. , INCORPORATED, 


: NOTICE OP MOTION AND AFFIDAVIT 

TO. COMPEL PR O DUCTION QF DOCUMENTS 
t 71 Civ. 2059 


Defendant. 


SIRS! 


PLEASE TA.NE NOTICE that the undersigned will move this 
Court, pursuant to Rule 37(a)(2) of the Federal Rules of Civil Proce- 
dure, at the United States Courthouse, Foley Square, New York, New York, 


Room 506, on the 


, 1971 


, at 10 o'clock in the 


forenoon of that day or as soon thereafter as counsel can be hoArd, 
for an order compelling defendant to produce and perr.iit plaintiff to 
inspect and copy the documents contained in plaintiff's Request to 
Produce, which was served on the 2nd day of February, 1971. 


Dated: Nev'/ York, New York 
/ • /^ ) 

day , 1971. Yours, ‘etc. 


TO: GIFFCRD, WOODY, CARi'ER «e HAYS 
Attorneys for Defendant 
One i.'al.l Street 
New York, New York 


LIVINGSTON, LIVINGSTON & ILARP.IS 
Attorneys for Plaintiff 
''^1 * / / *■ 

By: / uJ-f' iY AL.LldL^ 

A Member of the Firm 

Or Counso 1: KAPLAN, KIT. SHF. .r.i'LR & FOLEY 
1,22 Fast 42nd Street 
New York, Mew York 10017 
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1 AFFIDAVIT OF DERMOT G. FOLEY IN SUPPORT OF PLAINTIFF'S 

MOTION TO COMPEL PRODUCTION 

Ul'IITED STATES DISTRICT COURT 
^ SOUTHERN DISTRICT OF NEW YORK 

) ... ^ mm ^ ^ •m ^ mmmm mm ^ ^ mmmm mm mm m, 

HAROLD FISHER, 

; 

Plaintiff, 

-against- 

HARRIS, UPHAM fie CO., INCORPORATED, 

* Defendant. 


j STeATE OF NEW YORK ) 

I CCUOTY OF NEW YORK ) SS.l 

DERMOT G. FOLEY, being duly sworn, deposes and saysi 
I am a member of the Bar of this Court and a member of 
Kaplan, Kileheimer fit Foley. We are acting as counsel to Livingston, 
Livingston fit Harris, attorneys for the plaintiff herein. I submit 
this affidavit in support of plaintiff's motion, pursuant to Rule 
■?7(a)(2) of the Federal Rules of Civil Procedure, to compel produc- 
tion by defendant of certain documents and records pursuant: to a 
request to produce? under Rule 34, which was served by plaintiff ’.ipon 
defendant, a copy of which is annexed hereto as Exhibit "A". 

The plaintiff sues to recover damages which lie sustained 
by reason of the failure of defendant, as his stockbroker, to secure 
delivery of allegedly purchased securities, and when such dolivec.-y 


69 Civ. 3312 
affidavit 
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Affidavit of Dermot G. Foley in Support of Plaintiff's 
Motion to Compel Production 

was not secured, defendant's further failure to cancel tlie order h':. 
directed by plaintiff* g 

I 

Exhibit "A" called for production of the said docvunents I 

I 

on March 5, 1971. The request seeks documents, all c'f which I 

are required to be maintained by the defendant under the Rules 
of the Securities and Exchange Commission. The defendant made 
no objection and indicated no opposition to the plaintiffs 

i 

request. However, on March 5, 1971 when production was due, | 

the defendants indicated that all of the documents were not yet | 

p 

prepared and plaintiff's attorneys agreed to an extension of | 

A 

time in which to obtain the documents. On April 2, 1971, deponent, 
together with I. Alan Harris of Livingston, Livingston & Harris, 

Esqs., attorneys for plaintiff herein, visited the office of ; 

defendant's attorneys to examine the documents we had requested. | 

II 

When we arrived at the defendant's attorneys* office, we were g 

surprised to find that there was available only a few photo~ 

I 

copies of IBM printouts which were unintelligible to any of I 

the attorneys present. After considerable discussion and re~ 
examination of the request to produce, it was agreed that 
defendant's attorneys would confer with their clients so as to I 

arrange a proper production of the requested documents. I 

On April 30, 1971, deponent and Mr. Harris met defendant's I 


attorneys at the office of the defendant. On this occasion we 
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Affidavit of Dermot G. Foley in Support of Plaintiff's 
Motion to Compel Production 

v/ere taken to a room vhere we found, by our best estimate, well 
over 100 voluraes of IBM printouts of computer inforraation and 
da tft^ which v;ere overwhelmingly irrelevant to the material we 
had requested. Furthermore, the voluminous documents v^ore in 
a state of jrcofound confusion with loose pages and assorted 
pieces of paper here and there among and protruding frora between 
the bound pages of the volumes. The condition of these documents 
was such that even extraordinary efforts on our part would render 
it virtually impossible to organize the relevant material, if 
any, contained therein. Furthermore, as we endeavored to review 
the material, we again found many of the items we requested 
were not furnished and, in fact, an employee of defendant admitted, 
in the presence of all attorneys, that a large file containing 
documents which, we had requested had been seen by him in the 
defendant'* s office. This file of documents was not put among 
the items furnished to us and it was not produced. 

On May 14 , 1971 , Mr. Harris returned to the defendant's 
office and found that, although some additional material vjag 
furnished, the chaotic and unmanageable condition of the materials 
remained unchanged and the missing file v?as not produced. 
Significantly, after Mr. Harris had been informed that certain 
items did not exist or could not be produced, sane of them foil 
from between the bound pages of IBM printout volumes. 
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Affidavit of Dermot G. Foley in Support of Plaintiff’s 
Motion to Compel Production 

The Rules of the Securities and Exchange Coipmission, 
both in letter and in intent, require that the defendant maintain 
the records which v;e have sought. To maintain these records 
in a state of such confusion as to render them constructively 
unavailable to parties entitled to examine them is intolerable. 

It is our belief that the chaotic condition ins,, which the documents 
were produced, to the extent they were produced, serve to make 
discovery impossible as a practicle matter. 

This belief is confirmed by the fact that the defendant 
has sought continuously to force this case to a trial, without 
affording plaintiff reasonable discovery. Heretofore, interroga- 
tories served by the plaintiff were answered with such persistent 
inadequacy that the Court finally awarded costs. We may add 
that thereafter we were never served with answers to interroga- 
tories which we considered satisfactory and eventually we gave up 
in frustration and decided to seek information in other ways. 

In addition, the defendant has twice filed notices of issue in this 
case. The moat recent was dated Mr?.y 28, 1971, when they knew that 
we were not satisfied with the production of documents and that, 
upon completion of the examination of the documents, we were going 
to schedule depositions. The first notice of issue was voluntarily 
withdrawn and we have filed objections to the most recent. We 
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Affidavit of Dermot G. Foley in Support of Plaintiff's 
Motion to Compel Production 

submit that the documcmts requested in Exhibit '’A" are relevant to 
the subject matter in the pending action and we reqv\est that this 
Coui-t order the defendants to comply with the request for production 
forthwith. 


DEIUiOT G. FOLEY 


Sworn to before me this 
27th day of tTuly, 1971. 


HARrin SIMON 

I’' Mi:W TOrK 

rnv^r- 


lo U Counly 
Certific.iU? in I'icw Vor^ 

Iv1')rc?>,'33, 19// 




Plaintiff# Harold Fisher# hereby requests# pursuant to 
Rule 34 of the Federal Rules of Civil Procedure, that defendant# 
Karris, Upheim & Co. (incorporated)# produce and permit plaintiff 
to inspect and copy all documents# writings# coriwunicationa, busi- 
ness records, ■ confirmations# transfer records# and other data or 
documents from which information can be obtained, relevant to the 
issues in the above captioned action, in the possesjJlon or control 
of defendant, including but not limited to the follc^'/ings 

1. The blotters (or other records of original entry) 
which contain the itemized daily records up to J^ugust 31, 19G9 of 
the following transactions in which the defendant acted as princi- 
pal or agent and which shov/ the account for which each such trans- 
action was effected, the number of shares# the unit and aggregate 
purchase or sale price (if any)# and the nam^ or other designation 


r 
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i 

■ Exhibit A Annexed to Affidavit of Dermot G. Foley 

of the person from 'v/hom purchaaocl or rccoivad or to tsold or 

I delivered I 

I (a) of all trades, both purchases and sales, of 

I shares of Bartep industries, Inc. (•'Dartep”) j 

(b) of all receipts and deliver lea of shares of 

» 

Bartep (Including the certificate nmnbera)^ 

and 

i 

1 (c) of all disbursements of cash to, and all other 

I credits to the account (o) of, the persons from 

I 

I vhotn any of the shares of Bartep above re- 

1 

forred to vere purchased or received, 

2, The ledger accounts (or other records) vhtch item- 
i ize all purchases, sales, receipts and deliveries of shares of 
Bartep up to August 31, 1969 in each of the following accounts i 

(a) the defendant's account, as a principal? and 

(b) the plaintiff's account. 

I 3. The ledgers (or other records) vjhich reflect? , 

'i 

(a) all shares of Bartep in transfer up to August 
31, 1969? 

1 

I ' (b) all shares of Bartep with respect to which the 

I defendant, at any time up to August 31, 19C9, 

I . was in a position of failure to receive or 

failure to deliver? and 
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Exhibit A Annexed to Affidavit of Dermot G. Foley 

(c) the dollar amount of all seiuritieo ar, to which 
the defendant vaa in a fail to deliver position 
to LocJci^ood €t Co. and I, J, S’cheniu Co. during 
the period from October 1, 19GB to August 31, 1969. 

4. The record or ledger reflecting, for shares of 
Bartep as of the clearance dates, all "long" or "short” posi- 
tions (including securities in safekeeping) carried by the 
defendant for its account as a principal, and for the account 
of the plaintiff and defendant's other customers, and showing 
the location of all such shares long, the offsetting position 
to all securities short, and in all cases the name or designa- 
tion of the account in which each position was carried. 

5. ' The memorandum of each brokerage order, and of 
any communications or other instructions (including those from 
or to officers, partners, employees and associated persons of 
the defendant) given or received up to August 31, 1969, rela- 
tive to the purchase or sale of shares of Bartep or the ucfcl- 
vitios and/or efforts of defendant to accomplish the receipt, 
delivery and transfer of registration of such shares, whether 
executed or unexecuted, showing the temm and conditions of each 
such order or instructions and of any modification or cancellation 
thereof, the account for which entered, the time of entry, the 
price at which executed and the time of execution or cancellation. 


,1 
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Exhibit A Annexed to Affidavit of Devmot G. Foley 


( 6. The memorandum of each purchaae and cale of aharos 

I of Bartep for the account of the defendant ahcrt^ing the price and 

the t.-ijne of escecution; and if any auch purchaae and aale ia xiith 
I a cuatomer other than a }Droker or dealer, the njoinorandum'of each 

i 

3 

I order rec»?lved, showing the time of receipt and the accour>t in 
which entered. 


7. The copies of confirmations of all purchases and 
sales of shares of Bartep up to August 31, 1969, 

8. All documents and records and all data from which 
information can bo obtained relative to any commingling of 
shares of Bartep carried for the account of plaintiff with 
shares of Bartep carried for the account of any other customer, 
with or without the consent of such customers, 

9. All notices sent to customers relating to comming- 
ling of shares of Bartep held in the name of or carried for the 
account of each such customer up to August 31, 1969, 

10, Copies of all advertisements and other sales liter- 
ature of the defendant of its -services as a broker in newspapers 
and magazines having general circulation in the area of Miami 
and Port Lauderdale, Florida, between January 1, 1966 and October 
31, 1969, 

It is requested that the aforesaid production be made 
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Exhibit A Annexed to Affidavit of Dermot G, Foley 


on the ^ day ol! -orai^Ercatyv 1971 at 10x00 o'clock in the fore- 
noon at Suite 4000, 122 East 42nd '='treefe. New York, New York 10017, 


LIVINGSTON, LlteGSTOH & HAimXS , . ESQS , 
Attorneys for Pin intiff 
Office {a P. 0.‘ Address 
292 Madison Avenue 
New York, New York 10017 

[KAPLAN, KILSftHmKR fk FOLEY, ESQF.. 
Dermot G. Foley, Esq, 
of Counsel to Attorneys for Plaintiff] 
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AFFIDAVIT OF MICHAEL J. MC ALLISTER IN OPPOSITION TO 
MOTION TO COMPEL PRODUCTION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HAROLD FISHER, 


Plaintiff, 


-against- 

HARRIS, UPHAM & CO., INCORPORATED, 


Defendant , 


69 Civ. 3312 


AFFIDAVIT 


STATE OF NEW YORK ) 


: ss.: 


COUNTY OF NEW YORK ) 


and says: 


MICHAEL J. McAllister being duly sworn, deposes 


1. ■ I am a member of the Bar of this Court and 


am associated with Gifford, Woody, Carter 6c Hays, 

Attorneys for the defendant herein, and am familiar with 
the facts herein. This affidavit is submitted in opposi- 
tibn to plaintiff's motion, pursuant to Rule 37(a)(2) of 
the Federal Rules of Civil Procedure, to compel the 
production of certain documents and records by the 
defendant as requested by plaintiff under Rule 34, Federal 
Rules of Civil Procedure. 
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Affidavit of Michael J. McAllister in Opposition to 
Motion to Compel Production 

2. Plaintiff seeks to recover the amount paid 
for 5,000 shares of Bartep Industries, Inc. purchased in 
or about October 1968 on the ground that defendant had not 
purchased from a seller who would make delivery by the 
settlement date and that, when such delivery was not 
secured, defendant failed to cancel the purchase order as 
directed by plaintiff. 

3 . Defendant *s answer generally denies the 
allegations of wrongdoing in the complaint and further 
alleges that the securities in issue were held by it in 
"street name" for plaintiff's account; plaintiff did not 
request delivery of the securities; and plaintiff has 
wrongfully sought, to foist his speculative losses upon the 
defendant. Accordingly, plaintiff had the right and 
capability to sell these shares at will. 

• 4. Issue was joined on October 3, 1969. 
Plaintiff's attorneys have served exhaustive and over- 
reaching w:;itten interrogatories in two sets and have 
been provided with extremely detailed answers thereto on 
October 3, 1969, April 2, 1970 and October 5, 1970. 

5. Defendant's attorneys conducted plaintiff's 
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Affidavit of Mi>chael J. MoAlliater in Opposition to 
Motion to Compel Production 


deposition on October 15, 1969 and May 12, 1970 and are 
satisfied on the basis of these depositions and their 
investigations that plaintiff's claim is without merit', 
is interposed in bad faith and will result in a defendant's 
verdict . 

6. On February 2, 1971, plaintiff's attorney 
•served a far-reaching and exhaustive request for production 

of documents, a copy of which is attached as Exhibit A to 
the supporting affidavit of plaintiff's special counsel, 
Derraot G. Foley, sworn to July 27, 1971. In a good faith 
attempt to comply, defendant produced approximately 150 
volumes of its books and records as well as files from its 
several branch offices, all of which satisfied Requests 
1,2, 3, 4, 6, 7, 8, 9 and 10 of plaintiff's request for 
production of documents. A list of the bound documents 
that were produced is attached hereto as .Schedule A. These 
records reflect defendant's activities from October 1968 
to and including August 1969 » 

7. Plaintiff's attorneys simply bit off more 
than they can chew. The facts they are seeking had to be 
shown to them item by item by deponent and defendant's 
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Affidavit of Michael J. McAllister in Opposition to 
Motion to Compel Production 

employees simply because neither Mr. Harris nor Mr. Foley 
are familiar with business records which are memorialized 

in bound volumes of computer print-out sheets. Defendant ^ 

did not choose this method of discovery; but now plaintiff's 

attorneys, who are unable to utilize their chosen method 

of discovery because of their ignorance, try to place the 

onus of improper production on defendant. The result of 

this is clearly harassment of the defendant. 

8. .Plaintiff's attorneys first chose the dis- 
covery vehicle of interrogatories; now they are attempting 
a second avenue. Because of the infirmity of their case 

I 

and their own inabilities, plaintiff’s attorneys have been 

unable to uncover any "facts" to sustain plaintiff's claim 
and so, they are simply attacking defendant. Defendant 

respectfully requests the aid of this court in the form 
of a protective order to avoid the harassing tactics 
employed by plaintiff's attorneys. 

9. Defendant has attempted through great 
expenditure of effort to comply in good faith with the 
discovery provisiors of the Federal Rules of Civil Pro- 
cedure. By way of this answering affidavit defendant now 
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j Affidavit of Miohael J, MoAiHetev in Opposition to 

i Motion to Compel Production 

. seeks permanent relief from this Court to limit the harass- 

I ** 

I ment and nuisance imposed upon it by counsel's ignorance 

I 

I ■ and inability to come to grips with the simple issues 

} . 

• involved herein. Accordingly, defendant respectfully 

requests that plaintiff's motion be denied in all respects 
and defendant's request for affirmative relief be granted, 
in accordance with Rule 26 (c)(1), (2) or (3), whereby the 
j Court shall order that: 

'S 

1 • 

A. the discovery sought not be had; or, 
in the alternative, 

B. the discovery be limited to only one 
full day of inspection and copying by plaintiff's 
attorneys, at defendant's main office, 120 Broad- 
way, New York, New York, at the expense of 
plaintiff, i.e., that the cost of producing the 
employees of defendant for the purpose of educa- 
ting his attorneys be borne by plaintiff; or, in 
the alternative, 

C . the discovery sought may be had only 
by deposition of the ^registered representative 
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Affidavit of Michael J. McAllistev in Opposition to 
Motion to Compel Production 


and any other employee of defendant involved in 
its purchase of 5,000 shares of Bartep Industrie^, 
Inc, in October, 1968 for plaintiff's account. 



Sworn to. before me this 
8th day of September, 1971. 



PAUL F. R031NS0N ^ 
Notary Public, State of 
No. 41-8604930 
Qualified m Qoeeno County 
Certificate filed in New Yof^ Coun^ 
Commission Expires March 30, 197Z 
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EXHIBIT At~LIST OF BOUND DOCUMENTS THAT WERE 
PRODUCED ANNEXED TO AFFIDAVIT OF • 
MICHAEL J. MC ALLISTER 




I . EXHIBIT A 

I • 

Innis.UPHAM & C? RE; BARTEP 

I tHE FOLLOWING BOOKS WERE AVAILABLE; 


Rec. & Deliver 


Chaiae Manhattan - Check Stubs 


1968 

1968 

1969 
1969 


Oct. 29 
Dec. 19 
Jan. .9 
July 22 


We Fail Credit 


1968 

1968 

1969 

II 

II 

II 

II 


- Nov. 

- Dec. 

- Jan. ^ Feb. 

- March - April 

- May 

- June 

- Ji'ly 

- August-Sept. 


1968 

- 

Nov. 

25 - 

26 




II 

- 

Nov. 

27- 

29 




II 

- 

Dec. 

6 


Chemical Bank - Check 

II 


It 

19 - 

20 . 




II 

- 

It 

23 - 

24 

'1969 

Mar . 

3-13 

1969 

- 

Jan, 

20 - 

21 


It 

14 - 28 






tt ^ 

April 1-16 

•v 





It ^ 

II 

17 - 30 

They 

Fail Debit 










Chemical Bank - Check 

1968 


Oct . 

30 





It 

- 

Nov. 

6 

{• 

1968 - 

Oct . 

11 - 23 

II 

- 

It 

13 


II _ 

It 

24 - 31 

II 

- 

tt 

29 


»' - 

Nov. 

1-12 

II 

- 

Dec • 

5 

• 

" _ 

tt 

13 - 20 

It 

- 

It 

18 


II .. _ 

Nov. 

21 - 29 

1969 

- 

Jan. 

15 


II „ 

Dec. 

1-10 

II 

- 

June 

17 - 

18 

'• « 

II 

11 r 19 

II 

- 

August 1 

- 4 

" - 

It 

20 - 31 


General Ledgers 


Chemical Bank 


Oct, '1968 to 
Nov. 1969 


1969 

- 

Jan . 1 

- 

15 

VI 

- 

" 16 

- 

31 

It 


Feb. 3 


14 

tt 

<- 

II 17 

- 

28 

It 


May 1 

- 

15 

II 

m>* 

'' 16 


29 


- 

Jun^ 1 

0m 

13 

It 

- 

" 16 

- 

30 

II 

wm 

July 




tm 

Aug. 
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KAnnia.UPHAM & C9 

t % < • • ^ OM A T e o 


Page 2 
(Daily) 


BARTEP (continued) 


P & S Daily 


1968 

- 

Oct . 

28 


1968 - Oct. 

25 

- 31 



II 

- 

October 29 


” - Nov . 

1 

- 12 

, 


II 

- 

It 

30 


” - Dec. 

1 

- 9 



It 

- 

Nov- 

6 Nov. 7-13 


II „ II 

10 

- 19 



It 

- 

”14 


.1969 - Jan. 

2 

- 13 



It 

- 

Nov. 

29 


II „ ii‘ 

23 

- 31 








” - Aug . 

1 

- 14 



1969 

~ 

Jan. 

20 


” - Sept 

. 2 

- 17 



It 

- 

It 

28 







ft 

- 

It 

31 







II 


Feb. 

14 


P & S Bouqht 

, 



It 

mm 

June 

, 17 







It 

- 

August 1 


1968 - Oct. 

.23 

- 31 



It 

- 

It 

14 

* 

” - Nov . 

1 

- 13 



It 

- 

It 

19 


" - Dec. 

11 

- 18 



It 

•• 

Sept 

9 


1969 - Jan. 

2 

- 8 


, 

Cash 

Summaries ~ 1969 - Auq. 1 


P & S So .Id 





Book 

#Customer Ledqes 


1968 - Nov. 

1 

- 15 








II „ It 

18 

- 29 



107 

- 

1968 

- Oct. - Dec. 


" - Dec . 

1 

- 9 



160 

- 

1968 

- Oct. - Dec. 


1969- Jan. 

23 

- 31 



421 

- 

1968 

- Oct. - Dec. 


” - Sept 

. 2 

- 17 



422 

- 

1968 

- Oct. - Dec. 







341 


1968 

- Oct. - Dec. 







386 


1968 

- Oct. - Dec. 







546 

— 

1968 

- Oct. - Dec. 

' 

(cont;.nued} 

Stock 

Record 

356 


1969 

- Jan. - March 











1969-Feb. 7 

1969 - 

June 

20 





tl 

" 14 


” 0. 

tl 

27 


Stock 

Record 

It 

” 21 


It ^ 

July 

3 





It 

” 28 



II 

11 

1968 


Oct . 

25 

It 

Mar. 7 


» 0. 

II 

18 

It 

«-i 

Nov. 

1 

ft 

” 14 


II ^ 

tl 

25 

II 


It 

8 

tt 

” 21 


M « 

Aug . 

1 

It 

0a 

It 

15 

It 

” 28 


II ^ 

It 

8 

tl 

mm 

It 

22 

tl 

Apr*. 4 


It 0. 

It 

18 

If 

mm 

tt 

29 

• It 

” 11 


0- 

It 

22 

II 

mm 

Dec. 

6 

It 

” 18 



If 

29 

It 

mm 

ft 

13 

ft 

” 25 





II 

mm 

It 

20 

ft 

May 2 





It 

0a 

It 

27 

It 

II 9 


• . 



1969 


Jan. 

3 

It 

” 16 





It 


It 

10 

II 

■ ” 23 





II 


It 

24 (2 books) 

It 

” 29 





It 


It ' 

31 

It 

June 6 





;* 

•« 

•f 


tl 

■ ” 13 
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RE* BARXEP . 

» • • 

■ • • ..I' 

jjQj pOLLav’ING BOOKS WERE AVAILABLE; 


cnR. ■& Deliver 

. Qiase Manhattan - Check Stn'^^« 

’ 1968 Oct . 29 

• 

1960 Nov. 

• 

I960 Dec, 19 

. 1969 •>* Jan, 9 

1969 July 22 

1968 - Dec. 

1969 - Jan. & Feb. 

” - March - April 


V’e Fail Credit 

. 1968 - Nov, 25 - 26 
•» - Noy. 27- 29 ’ 

•' - May 

•' - June # 

- July 

" — Acctg’»-Sept. 

{ 


" Dec * 6 

, « - '• 19 - 20 

Chc” ical Bank - Qieck 

Stubs 

" •. " 23 - 24 

1969 - Jan. 20 - 21 

1969 - Mar. 3-13 

, « H 14 23 

« - April 1 « 16 • 

, II „ II 17 ^ 30 

, t 

• f 


Thev Fail Debit . 

1968 - Oct. 30 
" — Nov, 6 

Chemical BarJ-: - Check 

1963 - Oct. 11 - 23 

Stubs 

« - " 13 

. " - " 29 

” - .» 24 - 31 

" - Mov, 1-12 


" - Dec. 5 

. " - » IS 

” - 13 - 20 

»• - Nov. 21 - 29 


1969 - Jan. 15 

» - June 17 - 18 

'• - Dec. 1-10 

V ", - " 11 - 19 

• 

. ; " — August 1-4 

«* - « 20 - 31 . . 


PC ■. 

Chemical Ba.nk 



1909 - J.-3J-J. 1-15 

II „ i» 16 31 

•' - Feb. 3-14 

" - » 17 - 28 

'• - May 1-15 

M '» 16 « 29 

” - June 1-13 

M « » 16 - 30 

" - July 

- Aug. 


O C-T” 

I 

h/V\/ ^ ^ 


it 


MEMO ENDORSED BY MAGISTRATE GOETTEL APPROVED BY 

JUDGE GURFEIN 


„,d„ No „ 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HAROLD FISHER, 

Plaintiff, 

-against- 

HARRIS, UPHAM & CO. , INCORPORATED 

, • ' k 

Defendant ’ 




NOTICE OP MOTION, AFFIDAVIT 
and SUPPORT MEMORANDUM OF LAW, 
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LIVINGSTON, LIVINGSTON & HARR 

At:omcys for Plaintiff / 

Office and Post Office Addre^'v 
292 Madison Avenue 
Ne.o York, N. Y. 10017 

<2t2) 889*3633 
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To 


GIFFORD, WOODY, CARTER rh- n ^ 

& HAYS', ESQS. PIUED ‘ 


I I 


Attorney for Defendant 

Service of a copy of the within 

Is hereby admitted. 

Dated: ‘ ' 

AEtomej for 

■ I 


f . ., kiued / f - ■/ ' 

^ stp v,my -r^-- 

/ ' / , . GERARD D.' GOETTEL 

• • '/I- ^<0/7 // Unltod States MasistratO 

. ■ .-. .'-J.:) X SouthBEn -UktlTlot of Now Yorle/ 

• i ■'fV / '-' '•' » ^ — 


A 207 



to rule upon 


A 208 

Order Appointing Special Master John J. Galgay Dated 

February 18^ 1972 

all objections to, and the propriety of, ; 

any questions propounded to any parry or 
witness during any deposition; 

(d) To rule upon any written inter- 

rogatory and all objections to any ques- 
tions so propounded; ■ 

i' 

(e) To direct any party or witness 1 

^ to answer any questions v/hich the 

Special Master finds unobjectionable; 

V 

(f) To order, upon a showing of 

good cause and subject to the provi- i 

sions of Rule 30(b), the production, [ 

' r- 

... j'- 

inspection and copying of any desig- 5 

nated documents and records not priv- ■ 

ileged which constitute or contain 
evidence relating to any of the 
matters within the scope of the 

discovery permitted by Rule 26(b) ^ 

and which are in the possession, - 

custody or control of a party; 

(g) To rule, pursuant to- the 
provisions of Rule 30(b), on whether 

1 ; 

r 

K.. 
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Order Appointing Special Master John J. Galgay Dated 

February 18^ 1972 

documents and records produced are 
'' privileged; 

(h) To regulate, pursuant to 
Rule 53(c), all proceedings in 
every hearing before him, and to 
• do all acts and take all measures 
necessary or proper for the effi- 
cient performance of his duties 
as set forth above, 

(2) Any action or ruling made by the Special 

Master shall be subject to irevicv?. by this Court upon v;ritten 

application of any pdifty, at the completion of the taking of 

the deposition of each Witness or the completion of discov- 

/ 

Cry and inspection, as the case may b6. Such application 
Shall be directed to the undersigned as Judge, and control 

of this cause is retained by the undersigned for the purpose 

^ • / * 
of ruling on such applications, ! 

(3) interim compensation to be allov/ed the Spe- 
cial Master for his services shall be fixed by the Court, 
cither upon the Written stipulation of the parties and the 
Special Master or Upon motion of the Special Master, at the 


A 210 

Order Appointing Special Master John J. Galgay Dated 

February 18, 1972 

ebneXusion bt any bn<?. €>¥ hiotfe o£ the depositions, discovery 
aftd iiispectldti of documents > or motions with respect to dis- 
covery-, "&nd the -final compensation to be allowea the Special 
Has tor for his services shall be fiiced by the Court in the 
same fnanher ‘af ter the Special Ha’S ter has fully rendered the 
services called for above ^ 

' ^he interim allovjances of compensation to the 

Special Mas ter > and the cost of a copy of the transcript of 
each future examination for the Special Master shall be paid 
promptly by the parties, aS foilov7s: the plaintiff shall 
“ pay fifty (507a) per cent, and the defendant shall pay fifty 
(50'5) per centv 

(-5.) Irpon the final disposition of this action, 

"the fn'll amount paid avS compensation and expenses of the ‘ 
Special Master shall be taxed as costs against the unsuccess- 
ful party. : • ^ 

(6) The time for all parties to place this suit 
on a trial calendar is extended to ten (10) days after the 
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February 18^ 1972 


subtnj.ssioii of the Special Master's final report certifying 
that all discovery proceedings have been completed. 

/ 

‘ Dated: Nev? York, N. Y. ‘ 

I 

February 18, 1972 




LLOYD F. MacMA.HON 
United States District Judge 



I 


A 212 

NOTICE OF SETTLEMENT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Hi\ROLD FISHER, 


Plaintiff , 


-against- 

HARRIS, UPHAM & CO. INCORPORATED, 

Defendant. 


69 Civ. 3312 


NOTICE OF SETTLEMENT 


SIRS: 

PLEASE TAKE NOTICE that a Proposed Order, of which 
the within is a true copy, will be presented for eettlenient 
and signature to the Hon. LLOYD F. MacM\HON, United States 
District Court Judge for the Southern District of Kevj York, 
at his Chambers, in the United States Courthouse, Foley 
Square, New York, New York 10007, on the 3rd day of 
November, 1972, at 2:15 P.M. 

Dated; New York, New York 
October 26, 1972. 


Yours, etc. 

GIFFORD, WOODY, CARTER & HAYS 

B y /s/ Charles L. Trowbridge 
A Member of the Fira 
Attorneys for Defendant 
One Wall Street 
New York, New York 10005 
(212) 344-0470 


JOHN J. Gi\LGAY, Esq., Special Master 
Regan, Goldfarb, Powell & Quinn, Esqs. 
445 Park Avenue 
New York, New York 10022 
(212) 421-8800 
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K:\PLAN, KILSHEIMER 6e FOLEY, Esqa., 

Of Counsel to Attorneys for Plaintiff 
122 East 42nd Street 
New York, New York 10017 
(212) MU 7-1980 


LIVIIXJSTON, LIVINGSTON £. HARRIS, Esqs. 

Attorneys for Plaintiff 

292 Madison Avenue 

New York, New York 10017 

(212) 889-3633 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HAROLD FISHER, 


Pla tnttff , 


-against- 

HARRIS, UPHAM & CO. INCORPORATED, 


Defendant . 


69 Civ. 3312 


PROPOSED ORDER 


Upon the Decision of the Special Master, dated 
September 22, 1972, regarding claimed areas of deficient 
production of documents by defendant, and it appearing 
therefrom that there may be material contained in defendant's 
Computerized Wire Service Unit, an examination of which may 
produce documents called for by plaintiff, and it further 
appearing that a search for the entire period demanded by 
plaintiff may be unreasonably expensive and fruitless, and 
since there is a , Memorandum Order of the Court, by the 
Hon. Charles J. Tenney, dated April 24, 1972, directing 
that all discovery be completed by June 30, 1972; 


NOW, on motion of GIFFORD, WOODY, CARTER & HAYS, 
attojmeys for defendant; it is 


ORDERED, that the Memorandum Order of the 
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Hon. CHarles J. Tenney, dated April 24, 1972, be modified 
to tbe following extent; 

1. Plaintiff shall furnish a list of 20 specific 
dates to the defendant within 7 days of the entry of this 
Order; and 

2. That within 30 days of receiving the list 
the defendant shall conduct and complete a thorough search 
by trained and experienced Harris, Upham personnel of the 
Computerized Wire Service Unit for the dates specified by 
the plaintiff and produce all documents called for In 
Paragraph 5 of the plaintiff’s Rule 34 request disclosed 
by such search; and it is further 

ORDERED, that Special Master John J. Galgay 
shall review the production made by defendant as directed 
above and the Special Master shall make a determination 
whether further discovery of defendant’s Computerized Wire 
Service Unit should be made by defendant pursuant to 
plaintiff’s Rule 34 motion; and it is further 

ORDERED, that if the Special Master shall find 
that there is no need for further discovery of the 
defendant’s Computerized Wire Service Unit, then he will 


I 


te 
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take such action as required by order of the Court dated 
February 18, 1972 appointing him Special Master to termin- 
ate discovery proceedings; and it is further 

ORDERED, that if the Special Master shall find 
that fuirther production of material from defendant 's 
Computerized Wire Service Unit is required, then discovery 
will be completed in accordance with the order of the Court 
dated February 18, 1972, in which the Special Master was to 
supervise all discovery herein to completion. 

Dated: New York, New York, 

November /^ , 1972. 
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AFFIDAVIT OF MICHAEL J. MC ALLISTER IN SUPPORT OF 
MOTION FOR SETTLEMENT 


Ur^IlTlD STATES DISTRICT COURT 
SOUTHE[<N DISTRICT OF NEW YORK 


X 


HAROLD FISHER, 


Plaintiff, 


-against- 

HARRIS, UPHAM & CO., INCORPORATED 

Defendant . 


69 Civ. 3312 
AFFIDAVIT 


STATE OF NEW YORK ) 

: ss . : 

COUNTY OF NEW YORK ) 


MICHAEL J . McAllister being duly sworn, deposes 

and says : 

1. He is associated with the firm of Gifford, 
Woody, Carter & Hays, attorneys for defendant, is 
familiar v;ith the facts herein and submits this affidavit 
in support of defendant's proposed order noticed for 

settlement on November 3, 1972 and in opposition to 

% ■ 

plaintiff's proposed counter-order. 

2. Plaintiff's notice of settlement of proposed 


counter-order was served upon this firm on November 3, 
1972 at 9i30 A.M. Plaintiff's notice was not served 


I 


t 
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Affidavit of Michael J, MoAllistev in Support of 
Motion for Settlement 

timely under Local Rule 14 which requires one day's 
notice. Accordingly, it is respectfully submitted the 
court should disregard plaintiff's proposal. 

3. However, if the court should consider the 
plaintiff s proposal, defendant requests the court to 
consider the following information. Appended hereto, 
as Exhibit A, is a true copy of the Special Master's 
Letter of October 18,1972 to the deponent and Dermot 
Foley, trial counsel to plaintiff. As is indicated in 
the Special Master's Letter (Exhibit A) defendant is 
willing to abide by the limited discovery set forth in 
the proposed order which is presently before the court 
pursuant to defendant's notice of settlement dated 
October 26, 1972. Nevertheless, discovery in this 
action has gone far beyond the spirit of the Federal 
Rules of Civil Procedure . 

4. A summary of defendant's effort to produce 
ii^f orma tion, documents and witnesses in this matter is 
as follows : 

a . Lawyers time expended - 435 hours . 

b. Answers to interrogatories •» 3 sets. 

c. Documents produced - approximately 135 
bound volumes from which defendant 
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Affidavit of Michael J, McAllister in Support of 
Motion for Settlement 

culled 500 documents, copies of which 
were delivered to plaintiff. 

d,. Witnesses produced - eight officers and 
employees whose depositions were taken 
on January 11, 14, February 18, March 14, 
16, 22, 28, 29, 30, April 10, 17 and 
June 9 and 13, 1972. 

The above of course does not indicate the time 
and effort expended by defendant's back office employees 
in connection with items a through d. 

5. . It is submitted that Judge Tenney's order 
of April 24, 1972 prohibiting discovery after June 30, 

1972 should be followed . Defendant has filed a pro- 
posed order which would require the modification of 
Judge Tenney's order, but in light of plaintiff's 
obstinate and oppressive position, it may be best to 
end all- discovery at this time. 

6. The Special Master's Report clearly shows 
that there is no proof that there may be additional 
evidence or information which may lead to evidence in 
defendant's Computerized Wire Service Unit. Only due 
to the pressure of plaintiff for continued discovery 
has the Special Master recommended a limited search of 
the Computerized Wire Service Unit. The limited search 
will not produce any documents that may be considered 
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Motion for Settlement 


evidence or even lead to the production of evidence 
and therefore defendant has agreed to the limited search. 

7. It is now time for plaintiff to be brought 
back to reality. He has had his discovery and now he 
should be compelled to prove his case at trial. The 
continued harrassment of defendant must cease. 

8. In conclusion, defendant respectfully 
requests that at least its proposed order be adopted 
by the court. However, in the . interests of fairness 
and justice it further requests that if the court should 
so determine, an order be entered which terminates all 
discovery in accordance with Judge Tenney's order of 


April 24, 1972. 


Michael J. McAllister 

>./■ 


Sworn to before me this 


•/ . I id"--. 

day of — .. ' • ' 


•••'' // A J^J J 



\' -r r 


feER/aO E. RUPP 

Kolafy Public, Stoic of New York 
i No. 31-3401710 

RoolifloJ in Mjw York County 
Co.'n.’rilnlon Cxpirei Mo'ch 50, 1973 
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(2I2J -421-6800 
CA.ic Aooncsi; RCCOLAW 


Michael McAllister, Esq« 
Gifford Woody Carter & Hayes 
One V/all Street 
New York, New York 


October 18, 1972 


/y {lr*tni*Z 
rPANCiS J. PURCCLt 

SiDNCV M. LCVIH 


Dermot Foley, Esq. 

Kaplan Kilsheimer & Foley 
122 East 42nd Street • 

New York, New York • 

Re: Fisher v. Harris, Upham 
6e Company (Incorporated) 

Gentlemen: 

Enclosed is a proposed order which I feel would 
carry out the intention expressed in my decision dated 
September 22, 1972. You will note that the changes 
made relate to Paragraph 2 on page 2 and the second 
decretal paragraph on page 2 of defendant Harris, Upham's 
proposed order which was submitted to me. 

I have taken this action in preparing such a pro~ 
posed order because the parties apparently are not able to 
resolve the language of such order between them. I have 
had several discussions with counsel for the parties. 

Counsel for defendant has stated orally and in writing 
that he feels there is no need for oral argument regarding 
the proposed order and his client will abide whatever pro- 
posed order the Special Master feels properly reflects his 
decision of September 22, 1972, 

There should be no further delay in t}iese proceed- 
ings and, if there is any objection to my proposed- order, 

•the parties should make written application to Judge MacMahon 
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Michael McAllister, Esq, 
Gifford Woody Carter & Hayes 

Dcrmot Foley, Esq, 

Kaplan Kilsheimer & Foley 
October 18, 1972 
Page 2 

• i> • 

Re: Fisher v, Harris, Upham 
& ConiDanv (Incorooratf^rt^ 


appointing ma aa Special 
Master. i expect the parties to move prorr?>tly upon r^eiot 
of this letter and ray proposed order. ^ P eceipt 


JiTG :DED 
Enclosure 


Very truly yovirs, 

( ’ ♦ 

/'/ . y 

' X/ J ohn J ./ Galgay 

'/ / - • ^ ^ 


A 

TRANSCRIPT OF HEARING BEFORE JOHN GALGAY . r 

ON JANUARY 31, 1973 u 9 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OP NEW YORK 


X 


HAROLD FISHER, 


Plaintiff , 


-against- 

HARRIS, UPHAM & CO., INCORPORATED, 

Defendant. 


X 


Madison Avenue 
New York, Nov/ Yoi'k 

January 31 » 1973 
11;00 a.sn. 


Before; 


JOHN J. GALGAY, ESQ., 
The Special Master 


BORAK REPORTING SERVICE 
Certified shorthand reporters 

IDO NASSAU street 
NEW YORK N.Y. 10030 


worth 2-D0S7 
NIGHT PHONE (Die) 487-0474 
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Transcript of Hearing before John Galgay 
on January 31^ 1973 


2 


2 

3 


appearances I 


4 

5 

6 

7 

8 


LIVINGSTON, LIVINGSTON & HARRIS , ESQS . , 
Attorneys for Plaintiff 
292 Madison Avenue 
New York, New York 10017 
BY: I. ALAN HARRIS, ESQ., 
and 

DERMOT FOLEY, ESQ., 
of Counsel 
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GIFFORD, WOODY, CARTER & HAYS, ESQS., 
Attorneys for Defendant 
One Wall Street 
New York, New York 10005 
BY; MICHAEL McALLlSTER, ESQ., 
of Counsel 


PRESENT; 

David M. Horn, 

Shorthand Reporter and Notary Public 
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Transcript of Hearing Before John Galgay 

on January 31, 1973 ^ 

THE SPECIAL MASTER: I called this hearing 
and asked the reporter to be present for the purpose 
of making certain statements on the record, so that 
any Court reviewing my services as Special Master 
would have the benefit of my view of the activities 
up to this date, 

I was appointed by Judge MacMahon on February 
19 to supervise all discovery and bring to a prompt 
conclusion depositions conducted during the past 
year. 

Several motions had been made before me, 
and in September I submitted a (decision dealing v/ith 
an outstanding problem regarding discovery. 

In this decision I stated what was attempting 
to be accomplished and required the defendant to pro- 
duce certain documents within a prescribed period of 

J 

time. And I required the plaintiff's counsel to 
select twenty dates under which the plaintiff was to 
search the Computerized Wife Service, Int,, for documents 
on those dates. 

Both parties objected orally and in writing 
to my decision. The plaintiff's position was that 
it ought not to be compelled to select twenty dates 
out of an entire period of roughly more than a year 
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Tranaaript of Hearing -be fore John Galgay 
on January 31^ 1973 

for fear that they might select the v^rong dates and 
for fear that I would make judgment on other motions 
pending before me based on documents that were returned 
covering those dates , 

The defendant v/as agreeable to produce and 
select documents for v;hatever twenty days the plain- 
tiff v/ould designate j however, on previous occasions 
it had refused to examine and select documents for 
the entire period as requested by- the plaintiff. 

V/hile the case was in this posture, counsel 
for the plaintiff requested a hearing before Judge 
MacMahon and such a hearing was held on Thursday, 
February 16, 1972, at ^1:00 p.m,. Room 501, in the 
United States Courthouse, Foley Square, New York. 

At some time prior to that hearing, I had 
volunteered to counsel for the plaint and the defendant 
that I would be willing to donate whatever time would 
be required to discuss the' possibility of a negotiated 
settlement of this matter. 

That offer was rejected. At the hearing 
before Judge MacMahon the Court strongly urged that 
an attempt to negotiate a settlement of this case 
be undertaken. And at tliat hearing I again volunteered 
. to sit on such negotiations without compensation. 
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on January 31^ 1973 . 


5 


That commitment atill holds. 

Since that hearing there have been many 

$ 

sessions attempting to bring about a settlement. 

There have also been many exchanges of phone calls 
among the Special Master and counsel for the plaintiff 
and the defendant. 

Prom the beginning of my duties in the be- 
ginning of my services as Special Master in this 
matter it has been of great concern to me that the 
amo^ant Involved in this litigation is a most modest 
amount compared to the expenses which both sides 
have expended in trying to put this case in a posture 
for trial. 


At the present time both parties have re- 
quested of me in writing to prepare and file a final 
report as Special Master and let them proceed to 
trial. 


The plaintiff has constantly taken the 
position that the defendant's compliance with its 

t. 

rule 3^, motion 3^* has been Inadequate. 

lui svpport of that position it has also made 
a motion that sanctions be recommended by the Special 
Master in that the cost and expense of what it 
terms unnecessary discovery be paid to the plaintiff 
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6 


by the defendant. 

I am concerned that If I were to yield to 

0 

the plaintiff, and defendant demanded that I 
terminate the discovery and submit a final report 
to the Court, that certain problems regarding dis- 
covery will still remain for the trial Court to be 
concerned with. 


At the present time I am not Inclined to 
make a recommendation on sanctions' as requested by 
the plaintiff for the reason that the documents 
contained in the Computerliied Wire Service, Int., 
whichl dealt with in my September decision, have 
been produced. 

I feel that were such documents produced 
as requested in that decision, I would be in a 
position now to determine v/hether or not the docu- 
ments available to the plaintiff were withheld 
from it. • 

This, of course, would have some bearing on 
the plaintiff’s application for sanctions. It could 
also have some bearing on the plaintiff’s motion to 
be reimbursed for what it refers to as unnecessary 
expense in the conduct of its discovery. 

Before proceeding further with my remarks 
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Transavipt of Hearing before John Galgay 

on January 32 , 197Z j 

for the record, I would like to Inquire of the 
plaintiff's counsel, Mr. Harris and Mr. Foley, whether 
or not they intend to press those motions before the 
trial Court or whether or not they Intend to waive 
such demands and merely proceed to trial on the basis 
of the discovery obtained thus far. 

Off the record. 

(Discussion off the record. )■ 

MR. HARRIS: . Applications ai’e being prepared 
in this Instant, now, and are pending now before the 
Special Master here and v/ill be asserted before what- 
ever judges of cognizance of this matter up to and 

including the date of trial. 

We have requested for some time, and arc 
requesting a report from the Special Master and the 
approving of this matter in accordaiico with the rules 
obtaining in the Southern District and if we go to 
trial we will go to trial on what we have now. 

MR. FOLEY: I would like to add Just one 
clarification and that is that in going to trial now, 
if we go to trial without further discovei'y , we do 
so because we do not have the resources available 
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for this case to fight further. 

That is not to be const^rued as any kind of 
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Tranaoript of Heaving before John Galgay 
on January 21^ 1972 


8 

a waiver on our part of our rights to compliance vfith 
an order for rule 3^ production of documents v.’hlch 
was entered pursuant to rule 37 In this proceeding, 
and to which we consented, and to this day has not 
been fully, literally, complied with. 

We do not waive any rights whatsoever with 
respect to that. If we have to go now to trial 
because we can’t get everything, we can do nothing about 

I 

it, but we don’t agree to It nor consent to It, . 

. THE SPECIAL MASTER: The position taken 

by counsel for the plaintiff, I understand. I have 
reviewed the Court’s order appointing me as Special 
Master,' and I feel that every effort should be made to 
assist the Court In bringing this discovery to an 
orderly conclusion. 

Thus far that objective has eluded me. 

In order to write a final report and bring 
the discovery to an orderly conclusion, I Intend to 
submit a supplemental decision to my September 
decision ordering the defendant to submit documents 
to me from the Computerized Wire Service, Int., and 
since the plaintiff would not select the twenty 
dates referred to in my decision, I Intend to select 
two thirty-day periods which I feel will cover the 
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on January ^ 

moat algnlfltant dates in this lltisatlon. 

• I have all of the exhibits which were made 

a part of the papers and were supplied to me by 
defense counsel. I intend that the expense of search- 
ing and selecting documents in response to the rule 

34 motion will be bom by the defendant. 

1 Intend to give the defendant sufflo...ent 

_i 1 ♦■Vv R optier* i £5G6 no ©xponsG 
time to comply with this oraer. 

involved to the plaintiff at the present time, so 
that its argument of lack of resources fades. 

IJhen these documents are produced, I will 
examine them and turn them over to the plaintiff, 
in so doing, also I will have the benefit of further 
information to dispose of the plaintiff's request 
for sanctions. 

I would like to hear from the counsel for 
the defendant with respect to my proposed supplemental 

decision. 

HR. MCALLISTER: Defendant counsel objects 

vitally to the decision of the Special Master and 
would like to note on the record at this time the 

following facts: 

In this matter over have been expended 

by defense counsel in defending this action primarily 


2 ' 


A 232 

Transcript of Hearing before John Galgay 

on January 31^ 1973 10 

in the dlscavery area., at an approximate cost of 

$60 an hour. 

Defendant has already produced for plaintiff's 
counsel three sets of interrogatories , ansv;ers to 
interrogatories. It also produced approximately 135 
bound volumes of defendant's correspondence j documents 
from this defendant Included over 500 documents, copies 
of which have been delivered to the plaintiff's 


counsel. 


Moreover, defendant has produced eight officers 


and employees for depositions vrhich were taken on 
January 11, li|; February 8; March 1^1, 16, 22, 28, 29 
and 30; April 10, 17; and June 9 and 13,, 1972. 

It is recognized by all, including the 
Special Master,. that all of $33,000 is sought in 
this action in tv;o causes of action and $50,000 in 
the third cause of action. 

Defendant has made this good-faith attempt 
to comply in all respects with all demands made upon 
it whether by Court order or by normal discovery 
procedure. It feels that a reasonable effort under 
all circumstances has been made to comply with 
plaintiff's demands. At this time the Special Master 
is asking defendant to undertake sixty-day search of 
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CoinpufcerlKGd VJir© Servic©* Int.* foi* docurp.cnts ol 
which there is no credible evidence at this time 

that such documents exist. 

Moreover that sixty-day search vjill require 
approximately 90 man-days to complete.' I have not 
yet figured out the cost to Harris, Upharn & Co., Inc,, 
defendant in this matter, but it is substantial. And 
asking Harris, Upharn to spend this money at this time 
when plaintiff has defaulted in the outstanding order 
of Judge MacMahon dated November 17 » 1972, requiring 
plaintiff to merely choose twenty dates, is in my 
mind an unreasonable demand upon defendant. 

There is no reason why plaintiff cannot 
choose twenty dates. It has chosen not to do so. 

The red herring argument that tl is without funds at 
this time is ludicrous in light of the expense that 
has been Incurred by defendant and apparently paid. 
They have chosen not to comply v/lth Judge 
MacMahon *3 order; there is no reason why defendant 
should be penalized for plaintiff’s default. If 
plaintiff has chosen a course of conduct avoiding a 
release given to it by the Court, there is no reason 
why the Court should then impose, in effect, penalties 
upon defendant at this time. 
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One further point: Special Master stated on 
the record that he received in writing a request from 
plaintiff's counsel requesting that a final record 
be submitted. To my knowledge defendant counsel 
never received such a letter and I would be grateful 
if I may see it. 

When I wrote the Special Master asking that 
the final report be submitted in light of the plain- 
tiff's failure to comply with Judge MacMahon's order, 
a copy was sent to plaintiff's counsel. 

THE SPECIAL MASTER; Can we go off the 

record for a moment? 

MR. MCALLISTER: Surely. 

(Discussion off the record.) 

MR. MCALLISTER: It has been drawn to my 

attention that the writing referred to by the Special 
Master concerning requests for final report to be 
submitted by him was a writing submitted to the Court 
by plaintiff in connection with the proposed order 
and counter-order back in November, 1972, and I 
received copies of those documents. 

THE SPECIAL MASTER; Are there any other 
comments that counsel for either of the parties 
would like to make before we conclude? 
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MR. FOLEY: I v;oulcl liVco to make one short 

statement, Mr. McAllister has Just put a statement on 

the record, the latter part of which Is a repetition 

« 

of arguments contained in docviments ho has filed in 
this matter before, and we have responded to them 
adequately in our responding documents to him to those 
documents from v;hich he was reading now. 

The difficulty with this parade of Invention 
that the defendant trots out abo\it how much work and 
effort they have put into this case is that to date 
their entire premise has been charitably described 
as chaotic. 

The decision is not our responsibility j 
if they had to run an enormous expense simply because 
in response to rule 3^ request they vrere unable to 
produce documents in six or seven different attempts, 
it is not our fault. If they expended three times — 
THE SPECIAL MASTER: Before you go further, 

it is not my purpose to make a record here of the two 
of you restating arguments that you made on previous 
occasions, I am merely- trying to set straight for 
the record what the posture of this case la and vrhat 
efforts are being made to resolve it. 
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to show this : V/e In no way accept the argument that 
I4r. McAllister has Just given and we are thoroughly 
prepared at any time to counter It and I v/ill leave 
it at that. To the extent that what he has said is 
argumentative, I Just can't lot the record stand that 
v/ay, 

THE SPECIAL MASTER: Let’s terminate the 

record now, and as I stated before, I don’t intend to 
submit any charges' for time that was spent from the 
date of our conference with Judge MacMahon through 
that period when negotiations v/ere being pursued, 

MR, FOLEY: May I make one, or a very brief 

point, and that is with respect to the' argument of 
lack of resources. The one thing is this; I have 
a problem in my mind to know what use any procedure 
is, whatsoever, if documents are obtained and we 
don’t participate by looking at them, spending time 
reviewing them, and everything else. 

And one of the sad things, facts- of life. 

In the practice of law is that lawyers have to get 
paid for their time. I am sure all of us have had 
painful experiences In our careers that Justify 
agreement on that. 
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But If the resources are not here to go on 
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with the case, I Just don't know whez-’o they are goins 

to be coming from. It Is the type of corpoz''atlon to 

which as an attorney applies and I would like to bo 

able to give. The resources ai’e probably still here, 

but the record shouldn't be without some recognition 

somewhere that this problem Is still one that v;e have 

to deal with. 

THE SPECIAL MASTER: I am mindful of that 

In making my suggestion that counsel for the plaintiff 
move for an in forma pauperis relief. 

Let's terminate this record. 

(Time noted, 11:^10 a.m. ) 

John J. Galgay 
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miTED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


X 

\ 

HAROLD FISHER, 


Plaintiff, 

-against-!- 


69 CIV. 3312 


HARRIS , UPHAM & COMPANY (INCORPORATED) , 


Defendant. 
X 


SPECIAL MASTER'S SUPPLEMENTAL DECISION 

On September 22, 1972, I filed a Special Master's Decision 
which dealt with "the Plaintiff's Second Memorandim Respecting Defendant's 
Deficient Docinnent Production". Aty decision required the defendant to pro- 
duce additional documents in response to plaintiff's Rule 34 Motion.* The 
plaintiff was required to select 20 dates, which the defendant's- search for 
doGliments would cover. The plaintiff coiiplained, in writing and orally, 
that he should not be forced to make such a selection of dates stating that 
if he selected the wrong dates and no relevant documents were produced, that 
would somehow injure his cause and that the financial burden of pursuing 
discovery under these circumstances was too great for plaintiff to bear. The 
plaintiff then took the position that the Special Master ought to file his 
final report and act on any outstanding motions. 

Thereafter, the parties and the Special Master appeared before 
Judge MacMahon on November 16, 1972 and the posture of the case was reported 
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Plaintiff's motion, rather than a deiriand, was made prior to the change 
of Rules in this regard and was consented to by the defendant before 
Judge Gurfeins, 
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to him. After a hearing, the Court directed the parties to explore the 
possibility of a settlement with the assistance of the Special Master. ‘ There 
have been numerous conferences with the parties, in person and telephonically 
in this regard?* While some progress toward a settlement was made, the parties 
could not resolve the problem and settlement talks have been terminated. 

On January 3rd, 1973, the defendant wrote to the Special Master stating 
that settlement was impossible and requesting that the Special Master file 
a final report in accordance with the terms of Judge MacMahon's original 
order appointing a Special Master on the consent of both parties. This is 
the same position that the plaintiff had taken prior to our appearance 
before Judge MacMahon. 

This case is presently in a most awkward posture. The 
plaintiff has complained throughout that the defendant has deliberately 
thwarted his attempts to obtain a full discovery to which he is entitled. 

It is the plaintiff's request that sanctions be recommended for this be- 
havior. He has also asked the Special Master to recommend that the 
defendant's answer be stricken. 

The defendant was willing to comply with the Special Master's 
September 22nd decision but. the plaintiff failed to furnish the 20 dates 
called for therein. As stated above, now both parties say that the Special 
Master should file his final report and that they will then proceed to trial. 

Were I to follow the parties ' recommendations , I do not feel 

that I would have performed my duties as a Special Master, namely to relieve 

** The parties were advised prior to November 16, 1972, and since then by 
the Special Master that the time involved in these settlement negotia- 
tions would not be charged to the parties. 
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the Court of the problem of completing discovery. It seems to me that all 
these problems involving discovery and sanctions would again be raised 
before the Trial Judge. Indeed, plaintiff's counsel stated at a hearing 
before the Special Master on January 31, 1973, that he would renew the 

motion before the Trial Judge. To eliminate that possibility, I am determined 
to compel the completion of discovery in an orderly manner, if it is at all 
possible, and to rule on all pending motions before me. 

There has been indication that the defendant may not have 

been as diligent in its original search for the documents called for by 

plaintiff's Rule 34 Motion as it ©ould have been. That indication rests 

principally on its failure to discover the existence of possibly relevant 

documents contained in tlie Computerized Wire Service Unit until March of 

197.2. If that source of documents contains evidence or leads to evidence to 

support plaintiff's claim, it seems to mo that it would add some weight to 

plaintiff's argument that the defendant had been deficient in the production 

of documents called for cind that grounds for recommendation of sanctions be 
\ 

seriously considered. In considering sanctions, then it would bo appropriate 
to determine whether the failure to produce was through inadvertance, negli- 
gence or otherwise. It was for that reason the Order of September 22, 1972 
directed limited production of relevant documents from that source. 

On the other hand, the plaintiff was asked to select 20 dates 
for Which documents would be produced and it has refused to do so as related 
above. The defendant has already argued emd probably will again that plain- 
tiff's refusal should be sufficient reason to terminate the Special Master's 
duties and let the case proceed to trial. 
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I am not • satisfied that a decision can be reached on the 
plaintiff's claims of deficiency of document production on the part of the 
defendant and moreover, its request for sanctions, until this identified 
source of documents, (Computerized Wire Service Unit) has been exeimined. 
Obviously, the plaintiff's refusal to select the dates for production by 
the defendants of documents from that source will have an effect on its 
req lest for sanctions. The. decision I have reached should not be considered 
as approbation of the plaintiff's action, but rather as an attempt to resolve 
the discovery problems in this matter in accordance with the original appointing 
order of Judge MacMcihon and to obviate the need for further discovery’ after 
completion of the Special Master's duties. 


Therefore, I now Order the defendant to produce the documents 
called for in the plaintiff's Rule 34 Motion from that source previously 
referred to ns the Computerized VJire Service Units for the folloviing dates; 
December 17, 18, 19, 20, 23 and 24, 1968; Januairy 3, 6, 7, 13, 14, 15, 16, 
21, 23, 24, 2,7 thru and including 31, 1969; February 3 thru cind including 7, 


10 thru and including 14, 17 thru and including 21, and 24 thru and including 

28, 1969; March 3 thru and including 7, 20, 21 and 24 th.ru and including 27, 

« ( ' 

1969; and April 7 thru and including 11, 1969. The expense of search and 
product.! on of these documents is to bo borne by the defendant and the document.s 
are- to be produced to the plaintiff within 60 days of tliis Decision. 


^ Should the search produce documents relevant under the Rule 


34 Motion, I reserve the right to require the defendant to produce additional 
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documents for additional time periods. When that discovery of that source 
is completed, I will then rule on the requests for the recommendation of 
sanctions and any other motions outstanding. 


Dated: New York, New York 
February 23, 1973 


JOHN J. GALGAY, 
Special Master 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-X 


HAROLD FISHER, 


Plaintiff, 


-against- 


SPECIAL MT^STER'S 
FINAL REPORT AND 
RECOiVJ'iEN D JvT ION S 


HARRIS, UPHAM & COMPANY (INCORPORATED), 69 CIV. 3312 

. Defendant. 

.jj 


The Honorable Lloyd F. Ma'cMahon, United States . District 
Judge for the Southern District of New York appointed me as 
Special Master in the above captioned litigation of February 18, 
1972. The order authorized me to supervise all discovery and 
report to the Court v.’hen such discovery was completed. Deposi- 
tions have been conducted by the plaintiff of defendant's 

, ^ #«% 
officials on at least a dozen days. Hearings v^ercj held on 

verious motions involving the production of documents as well as 
defendant's application for travel expenses and counsel fees 
for depositions taken in Miami, Florida. 

Prior to ray appointment, Special Master Jacobs sum- 
marized the allegations of the complaint and the defendant's 
position with respect thereto, and I adopt his description which 
reads as follows; 

"Briefly stated, the complciint alleiges: 

Defendant, a bro)<or-doaJ.Gr , ‘represented that 
it abided by the rules of the New York Stock 
Exchange and Kationa), A.ssociation of Securi- 
ties Dealers. These provide that if a broker 
cannot secure delivery of tlie securities pur- 
chased, it v;ill buy them and charge the seller. 

On October 21, 1968 plciintiff ordered the pur- 
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ch.-i?io of 5,000 shares of r3arLcp Industries, 

Inc., traded in over-tho-counter , for 
$32,090.25. Defendant ropresentcci that it vrauld ’ 
aud could .SGCuire delivery but the reprosentation 
v;^ls false in tliat. defoiidant had not pvirchased 
from a seller who could make delivery by October 
28, 1960 and defendant knev/ it would not demand 
delivery within the time limited since any de- 
mand would jeopardize its position vis-a-vis 
other dealers. The conduct was a manipulative 
device in violation of §10 (b) of the Securities 
Exchange Act of 1934. At various times prior 
to February 16, 1969, plaintiff requested de- 
livery of the securities but defendant failed 
to deliver them and plaintiff cancelled the 
transaction on February 16, 1969. Between- 
November 1, 1968 and February 14, 1969 the stock 
could have been sold at a price in excess 
of the purchase price. Damages and exemp- 
lary damages are sought. 

Plaintiff relies on Release, dated August 
2, 1968*, No. 8363 of the Securities and Ex- 
change Commission (33 Federal Register ' 11, 150) 
(plaintiff's memo, p.8), which states that ti 
is a violation of the anti-fraud provisions for 
a broker to buy as agent "if the broker-dealer 
has reason to believe that he will not be able 
to deliver' the security to the customer promptly": 
that it impliedly represents the "transaction 
v;ill be consummated promptly:; and that it is in- 
consistent with the applicable requirements to 
purchase the security "if the broker-dealer knows, 
or has reason to believe, that it is difficult to 
obtain delivery with respect to a particular se- 
curity because of delays in transfer or because 
in order to obtain the security, — it will be 
necessary to purchase the security from another 
broker-dealer whose deliveries to him have not 
been prompt in accordance with traditional cus- 
toms and usage of the trade." 

Defendant's position is that the securities 
were held by it in "street name"; that plaintiff 
did not request delivery; and that plaiiitiff has 
wrongfully sought to foist his speculative losses 
upon the defendant. 

The areas of discovery include, among others, 
the circumstances of the purchase of the stock by 
defendant; if and why it failed "to bijy in" the 
securities; whether its reJ.atiou v/ith tlie soiling 
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brokers v;as such that it did not dcinand the secu- 
rity; and v.’hat demands v.’oro niade by plaintiff for 
the seciiritios" . 

The course of Idiese discovery proccedincjs prior to i:'.y 
appointiTient .and thereafter have been stormy indeed. Magistrate 
Jacobs, in ruling on the plaintiff's clai.m on tlie inadequacy of 
certain answers to interrogatories made by the defendant, found 
some of such answers to have been made in an "over- technical and 

y 

disingenuous manner. . . and inexcusable. . . and precludes finding 
that the defendant's opposition was substantially justified." 
Magistrate Jacobs recommended that sanctions be imposed against 
the defendant in the cunount of $250 and the Honorable Marvin 
Frankel, Judge of the United States District Court, imposed the 
same. 

During the many depositions supervised by me the 
plaintiff's counsel regularly demanded that the defendant's 
production of documents under the plaintiff's rule 34 motion filed 
on September 9, 1971, consented to and so ordered by Hon. Gurfein, 
District Judge of the Southern District Court, v;ere inadequate, 
that documents were being deliberately withheld to frustrate the 

t 

plaintiff's attempt to complete this discovery in an orderly 
manner and v.’as part of a plan to drive the plaintiff to the wall. 

At such arguments I interrogated, defendant ' s counsel as to the 
nature of the search it had made for the documents. This ques- 
tioning was prompted by the piecemeal production that was made 
by the defendant on at least six or seven occasions during those 
hearings. Defendant's counsel stated that the staff used by the 
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defendant to search its records v^ere, for the most part,i high 
school graduates not trained nor knowledg*eable in the security 
brokerage field. However, he argued that the defendant had 
searched its records three times and each time it did conie up 
V7ith additional documents and that he said accounted for the 
piecemeal production.. Also he argued it v;ris evidence of the dof endant ' s 
good faith in trying to comply with the demand of tlie defendant's 
rule 34 motion. 

During one of these hearings, it wad disclosed that the 
defendant for the first time discovered the jsxistence of a source 
of documents called the Computerized Wire Service Unit. This is 
a print out of all telex messages passing between the defendant's 
I headquarters and its seventy-two offices located throughout the 

country. This discovery was made on March 28, 1972. ' At subsequent 
hearings the defendant complained that this source would only 
duplicate documents it had produced in the original form.- On 
September 22, 1972 I filed a decision commenting on the status of 
matters up to that point and, not being satisfied that all sources 
of documents called for by the plaintiff had been searched, 
ordered the defendant to conduct a search of the Computerized Wire 
Service Unit for twenty dates to be supplied by the plaintiff. 

The plaintiff refused to supply those dates claiming that he 
should not be forced to gamble on selecting the right ones and 
argued further that there was sufficient evidence already in the 
record to order that sanctions be imposed against the defendant 

I 
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for non-compliance With t.ae Federal Rules of Civil Procedure and 
that the defendant's answer be ordered stricken. 

The selection oE twenty dates asked of the plaintiff was 
not intended to limit the search to that period because I spe- 
cifically reserved the right to order tEie entire, source (Computer- 
ised Wire Service Unit) to be searched and relevlnt documents 
produced if I felt it v.-arranted l^y the result of the more limited 
search and production. 

Between November 1972 and February 23, 1973 serious 
effort was made to negotiate a settlement of this litigation. 

It was at the .'juggcstion of the Court in November 197 2 that I, 
as Special Master, bro\xg)it the piirtios together and tried to 
arrive at a just solution. 'These efforts failed somotimo in 
January 1973. 

Despite plaintiff's refusal to cooperate, in order to 

move this matter along, I filed a Supplemental Decision on 

✓ 

February 23, 1973 in which I selected roughly sixty dates and 
ordered the defendant to search this unexamined source and pro- 
duce documents pursuant to the rule 34 motion w’ithin a prescribed 
period. The defendant did so and furnished those documents to 
the plaintiff's counsel who, after review, in turn, furnished 
them to me. The documents produced consisted of one hundred and 
thirty-odd print out pages, each page containing at least one 
telex message relating to Bartep stock, the subject matter of 
this litigation. I compared those messages with exhibits that 
had been introduced by the plaintiff in the course of the many 
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depositions supervised by me. I found that twenty-three of those 
messages had been produced at a prior time, for the most part in 
different form, i.e., either original or copies of messages. 
Because I had concern that other messages may have been produced 
by .the defendant and not introduced as exhibits, I requested 
the p},aintif f s counsel, in v.’ritii'i.g, to identify for me those 
messages among the one hundred and thirty-odd that he v;as seeing 
for the first time. I also asked him to furnish a brief comment 
on the significance of those messages being seen for the first 
time and v;hat possible effect their absence had on his discovery 
program. The plaintiff's counsel, I. Alan Harris, responded in 
an abrasive fashion in substance saying that he would not identify 
those messages nor would he furnish any speculation as to the 
potential significance of those messages. He v;ent on to repeat 
arguments previously made that the additional messages merely 
proved that the defendant was guilty of conduct violative of the 
Federal Rules. govo;rning discovery and that his discovery efforts 
have been totally destroyed ‘in its effectiveness and resulting 
in the absolute wasting of almost $20,000. I assume he referred 
to his fees, transcripts, the cost of my service as Special 
Master, travel, etc. 

I am convinced that the defendant violated the letter 
as well as the spirit of the Federal Rules of Civil Procedure 
governing discovery. Magistrate Jacobs and Judge Frankel 
thought similarly when the sanction of $250 was imposed against 
the defendant. The manner of piecemeal production made hy 
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! . _ , 

I cJefendant's counsel during the course of depositions and hearings 

pursuade me that their original search v;as not as diligent as 
I that required by the Rules. The defendant's discovery of the 
I Computerized Wire Service Unit on March 28, 1972, over four years 
I after the filing of the complaint and approximately two years 

I after the filing of the rule 34 motion cast real doubt on the 

' adequacy of its search. 

/♦ 

Recommendations 

I Pending before me is a motion by the plaintiff to 

I strike the defendant's answer because of its derelictions in the 

1 discovery procedure and its obstructive behavior preventing 

"I 

j plaintiff from completing its discovery program. I think this 

I ^ 

is too drastic a remedy to impose at this time and hence 
recommend that such motion be denied. 

I There is also pending before me a defendant's motion 

I that it be awarded cost and counsel fees for the, expenses in-- 

i curred in the taking of depositi.ons of defendant's officials in 

If Miami, Florida. I recommend that this matter be postponed until 

I costs are assessed at the conclusion of this litigation and that 

I the losing party be required to pay these costs. Finally, I 

have before me cross motions for sanctions' because of the 
: behavior of the parties during the discovery procedure. 

I There remains the problem of reporting to the Court 

I that discoveryTin this matter has been completed. I', ^on't feel 

I that I am in a position to so certify until one further step is 

I taken. The fact that the defendant's most recent search of 
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Computerized Wire Service Unit produced additional documents for 
the first time, the identification and number of which I cannot 
state, leads me to believe that there are other documents con- 
tained in the same source relating to this litigation which 
have not been discovered or produced. It is my recommendation 
that the defendant be ordered to search this source, for the 
entire period covered by the rule 34 motion which I understand 
to be from October 1, 1968 through August 31, 1969* This is an 
eleven month period, five of which have already been searched. • 

If the Court should order the search to be completed, I 
recommend it be done within ninety days. During proceedings 
before me defendant's counsel was willing to certify that it had 
produced all the document.s called for by the rule 34 motion 
except for those possibly contained in the Computer VJire Service 
Unit. I call upon the defendant to now so certify if it can. 

Once this last search is completed, the Court could be satisfied 
that the documentary end of the discovery is i complete. If 
significant documents are produced that plaintiff feels require 
further depositions, then that request must be passed on by the 
Court. 

With, respect to sanctions, were it not for the 
uncooperative attitude of plaintiff's counsel, I. Alap, Harris, 
as evidenced in Exhibit A, an exchange of corresponde.nce between 
Special Master and Harris, I feel substantial sanctions are 
warranted against the defendant in light of: 

a) the previous sanction imposed by Judge Prankel, 
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b) the piecemeal proclucti.oii during my tenure ns 
Special Master, 

c) the lack of diligence in discovering the 
Computer Wire Service Unit as a source of documents 
responsive to plaintiff's rule 34 motion, 

d) the most recent search produced some additional 
documents and that more documents called for by plain- 
tiff's rule 34 motion have not yet been produced. 


However, since I am unable to determine whether (b) , (c) 
or (d) materially affect the plaintiff's case because of plain- 
tiff counsel's attitude, I feel that sanctions against defendant 
be modified. I am mindful that the total damages if plaintiff 
prevailed could be as low as $32,000 plus interest and the 
plaintiff's expense of discovery has been substantial. I 
recommend that sanctions in the amount of $5,000 be imposed 
against the defendant for its derelictions. 

Finally, there is attached as Exhibit B a Stipulation 
regarding my compensation as of March 30, 1973 which the defendant 
counsel signed but plaintiff's counsel returned unsigned with his 
letter which is attached as Exhibit C. 

The resolution of this problem is up to the Court in 
accordance with the terms of its order appointing me as Special 
Master. I do not intend to submit any further application for 
compensation since the above date. 


I regret that I am unable to finally conclude the dis- 
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Special Master Galgay’e Sinai Report and 
Recommendations Dated June 25 , 197S 


coveiry in this litigation in an orderly manner as Special Master. 

A 

However j because of other duties I am soon to assume it becomes 
impossible for me to do so. 


Dated: New York, Nev; York 

June 25, 1973 
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SPECIAL MASTER AND HARRIS ANNEXED 
TO SPECIAL MASTER'S FINAL REPORT 

BuiuCKi-iAisr Lefra-K Galgay Myerson- & Feld 


Attorneys at LjVw 


Joseph S. Lcteax 
Robert 1 Biackiian 
J oiiK’J. Galoay 
David J. Myekson 
Lloyd D. Feld 


424 Madison Avende, Ni:vr York, N. Y. 10017 
cable: ouacklef, n. y. 

TELEPHONE IZIZ ) 421-7633 


May 31, 1973 


Mr. i: Alan Harris 
Livingston, Livingston & Harris 
292 Madison Avenue 
New York, New Yorlt 10017 

Dear Mr. Harris: . ■ . . . 

This will acknowledge receipt of your letter 
of May 7, 1973 together v/ith the documents produced as 
a result of the search directed by my recent Special. 
Master's order. 

I have examined the enclosed documents and 
compared the Ear-Tep items appearing thereon v;ith ex- 
hibits previously marked in depositions as plaintiff's 
exhibits for identification submitted to me by defendant's 
counsel. 

« •*> 

I recognize that there appear to be some one 
hundred and thirty-odd messages nov; produced as a result 
of the defendant's most recent search at least tvrenty- 
three of which contained messages which were amonc the 
exhibits previously marked. I am concerned ^whe.thrr the 
other messages may have been previously produced ty the 
defendants in some other foria or vdiether they are being 
produced for the first time. 

I request that you advise me prompt] y and not 
later than June G v;hich docuriients among the one hundred 
and thirty-odd produced by the defoudant as of Ap::il 30, 
1973 hav-e never been produced before and I v;ould ..iJie a 
brief comment from you as to the potential _ s’ c^nif;LC^'nce 
of those Qocumen'i s which are nov: being produc-od for the 
first time, and the extent to v:hich your client's prior 
discovery v:as affected by the absence or those aocum.ants. 

Very truly yours, 


John J. Galgay 


JJG : ab 


cc: 


Charlof-. L. Trowbrideje, Esq. 
De rmo t To .1 oy , Esq . 
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LAW orriCES 


Livingston, Livingston S Harris 

- \ 

asa Madison Avenue 

New York. N. Y. 10017 


June 8, 1973 


TCLtPHONE (212) ee9r3003 
CABLC: LiVtNGSLAW 

ISO S.E. SECOND AVENUE 
MIAMI, TLORIOA D3I3I 
( 305 ) 373 • 7401 

(I. ALAN HARRIS. FLA. BAR) 


John J. Galgay, Esq. 

424 Madison Avenue 
New York, New York 10017 


Re: Fisher v. Harris, Upham & Co., 

Incorporated 
6^ Civ 3312 

Dear Mr. Galgay: 

We are in receipt of your communication of May 31, 1973. 

Nothing that the defendant is now doing in its consistent- 
ly outrageous, contemptuous and cavalier manner (and then only after 
and pursuant to your orders), nothing that it has... done or omitted to 
do in the past, and nothing that the plaintiff or his attorneys have 
repeatedly said and demonstrat:ed, ad nauseam, seem to make much dif- 
ference. The defendant's conduct has been proven, over and over 
again, to be as flag-rUnt as imaginable in its disregard of the 
applicable rules of practice and of the rights of die plaintiff as 
a litigant, and yet repeated ^requests are made for further details 
and argument as to hov; or why. or in what respect, the plaintiff 
has been prejudiced. 

Referring only to messages (vr.i.thout ev^n concerning oneself 
with other documents and records, the "hard copies" of the def endar.t ’ s 
acts required to be maintained by lav?), our review of the matter seems 
to correspond with 5 'ours that perhaps not much more than 1 ?> messages 
were 'among ‘ the exhibits previously marked. Give the defendant the 
benefit of the doubt. The plaintiff V7ill concede that 33, and maybe 
43, and maybe even 53, messages out of the 130-odd, were previously 
marked or otho.rv?ise produced. Therefore, the balance v.’src not pre- 
vious Ij^ marked nor previously produced in some other form. Iruaginc:, 

8,0 to 100 missing messages, merely over a period of 60 random days 
chosen by you, kept from the plaintiff's attorneys. 

We respectfully submit that v?e are in no position at this 
time, nor under all of the circumstances should it be rcqvjited of us, 
to furnish any speculation as to the potential significance of such 
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LIVINGSTON. LIVINGSTON S HARRIS 


June 8, 1973 


Page #2 


messages, spread through the 132 pages of poorly-photocopies 
computer print-out in 3 ’’our possession. The plaintiff's prior 
discovery .efforts can- be held to have been totallj.^ destroyed 
in its effectiveness, resulting in the absolute wasting of 
almost . $20, 000 of- expenses, by the failure of the defendant 
to comply with the Rules and the orders of this Court. 

We repeat and reiterate everything that vjas said in 
our letter of May 7, 1973; and we beseech your action as hereto- 
fore requested and required in this matter. 


Very truly yours. 


lo AToAN MRRIS 


lAH :ML 

cc Charles L. Trowbridge, Esq, 
Dermot G. Foley, Esq. 
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LAW orricES 

Livingston, Livingston S Harris 
292 Madison Avenue, \ 

New York, N. Y. 10017 


May 7, 1973 


TEucpMONE (si2) Que-sesa 
CABLE UIVINOSLAW 


ISO S.E. SECOND AVENUE 
MIAMI, ruORIDA 33131 
C305) 373- 7^01 

(I. ALAN HARRIS, TLA. BAR) 


John J, Galgay, .Esq, 

Blackman, Lefrak, Galgay, 

M 3 Terson & Feld, EsqSe 
424 Madison Avenue 
New York, New York 10017 

RE: Fisher v, Harris, Upham •& Co,, Incorporated 

69 Civ 3312 


Dear Mr. Galgay: 

We note that you received a copy c . the transmittal letter, 
dated 4/30/73, of defendant's counsel in this matter enclosing 
"copies of the documents produced as a, result of the search (of 
onlj’' sixty days) which the defendant was directed to make," We 
are transmitting to you the L32(l) pages of computer printout (',) 
which was sent to us, apparently v?ithout any review, analysis, 
separation from completely irrelevant material, nor satisfying 
the other requirements of your order. 

We were alwa^^s positive that, at the ‘very least, there vjere 
a significant number of missing messages (j.n addition to many miss- 
ing other documents and afcher records) which the defendant vjas 
negligent, or worse, in searching for, inquiring about, or produc- 
ing. The present production of this limited search is simpl^^ 
staggering; and its significance confirms the position of the 
plaintiff taken last summer and adhered to since then. 

The time for you and the Coturt to stop temporizing is now. 
If, after allegedlj^ searching its records at least three times and 
producing new messages or documents on at least seven occasions, 
the defendant now concedes that there is additional evidence con- 
tained vrithiii these 132 poorly-photocopied pages of computer 
printout (submitted in bulk in the?, manner in which it has done), 
.the pending application of the plaintiff for substantial sanctions 
or a striking of the answer should be granted, 

Wlicthcr or not it is decided that a further and complete 
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nVINGSTON. LIVINGSTON & HARRIS 


John J. Galgay, Esq, 


May 7, 1973 
Page Two 


search of the wire unit should be made by the defendant, the 
plaintiff's oral examinations of the defendant's personnel were 
hindered and grossly prejudiced by the missing messages,' justify- 
ing reimbursement to the plaintiff for all of its substantial 
expenses by viay of sanctions, so that he may be made vjhole and 
decide whether to have them conducted ^ novo . The defendant 
has frustrated the orderly progress in this action by its fla- 
grant and repeated acts and omissions to act in re the discovery 
rules and the orders of this Court respecting document production. 
The time has arrived to recognize that sanctions, in a' substan- 
tial amount, must be assessed without further delay. 

In trying to prosecute an action to recover some $5Q, 000, 
the plaintiff, an individual, has been compelled to incur almost 
$20’, 000 in expenses, almost all of which has been incurred by 
reason of defendant's consistent violation of orders and rules. 

The granting of the nominal sanctions by Judge Frankel Xviith re- 
spect to the interrogatories failed to impress the defendant. 

Even a cursory review of this matter reflects that the amended 
answers to the interrogatories were, in fact, incomplete, inac- 
curate, non-responsive and subject to most of the vices which 
infected the prior answers. 

To put it as simply as possible, the defendanr just 
• doesn't give a damn; and has not in the past, nor does it now 
intend, thoroughly to dig out neither the facts, the records, 
nor the evidence, to which the plaintiff is entitled « The 
defendant is only interested in going into Court and maintain- 
ing that the plaintiff is a "cry baby" and should ta’^.e his own 
"speculative" losses, regardless of the acts or omissions to act 
of the defendant, regardless of its egregious and flagrant dis- 
rcg.ard of it's fiduciary relationship (yes, "fiduciary") to the 
plaintiff, and regardless of its obligations •of-- i to— ohligat-ioirs- 
as a member of the "club" and as a broker subject to the S.E.C, 
and the WARD. 

In response to the _ completely unwarranted "aggrieved" 
tone of the transmittcil letter, we note that all of the prcM;-.?r;- 
in this case have been orea ted solely by tho defendant's cavalier 
and indefensible disregard of its duties respecting discovery. 

Had it performed its duties and obligations in a reasonably prompt, 
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LIVINGSTON. .LIVINGSTON 5, HARRIS 


John J. Galgay, Esq. May 7, 1973 

Page Three 

proper and proficient manner, not only would its expenses have 
been minimixed, but the plaintiff's costs and expenses would 
have been kept to a reasonable amount also. Not having done 
so, the defendant cannot now be heard to complain, nor can it, 
uncJer any circumstances, be entitled to recover its self-induced 
expenses. The defendant is insolent to a fault. 

The pla.intiff's application for sanctions and other relief 
is hereby renewed. 



I. ALAN HARRIS 


lAH/gf 


cc.: Charles L. Trowbridge, Esq. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HAROLD. FIS HER, - * 

Plaintiff, * 

-against- * 

ILARRIS, UPHAi-I & CO. , INCORPORATED * 

Defendant. *• 

* 


STIPULATION 
69 CIV. 3312 



IT IS HEREBY STIPULATED among coun.sel for plaintiff 
HAROLD FISHER, LIVINGSTON, LIVINGSTON & HARRIS and KAPLAN, 
KILSHEIMER £ FOLEY, and counsel for defendant HARRIS, UPHA!A £ CO., 
INCORPORATED, GIFFORD V.’OODY CARTER £ ,«IJAYS , and the SPECIAL MASTER, 
JOHN J. GALGAY,' that interim compensation be allowed the SPECIAL 
MASTER for liis .services covering the period August 1, 1972 to 
date in the amount of $3,412.50. The details of the SPECIAL 
master's .services are set forth in Exhibit "jA" attached hereto. 
Disbursements: Cost of transcript of hearing 1/31/73: $50.40 

Dated; New York, I'.'ew York 

March 30, 1973 

LIVINGSTON, L1VX::GSTCN £ HARRIS 
COUR. KL FOR PLAINTIFF 


ilAPL/V^iT’ K;ri.'?iTEii4V;R & foley 

COIIN.SEL I'on PLAINTIFF 


GIFi\'ii:'l)' V;0Ui!V' CV.RTEH ),< MAYS ’ 


COUNSEL FOR IHIFNNDAN';'' 



JOHN J. GAL'.IAV, .SFHCl.AL MASTER 


SO OiHHCRUD: 


U.S.D. J 
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EXHIBIT A— DETAILS OF SPECIAL MASTER'S SERVICES 
ANNEXED TO STIPULATION 

EXHIBIT "A" 

Following is a detailed description of the services 
performed by the SPECIAL MASTER and the dates thereof: 

1. August 15, 1972 - two telephone conferences with 
MICHAEL MCALLISTER of GIFFORD V.'OODY CARTER & HAYS amounting to 


1/2 hour. 


2, August 16 - telephone conferences with MICHAEL 


McAI.LISTER amounting to 1/2 hour. 

3. August 21 - correspondence with I. ALTjAN HARRIS, 
DERMOT FOLEY and MICHAEL McALLISTER enclosing STIPULATION re 
intcrrim foes so ordered by JUDGE MAC MAHON. Two telephone 
conversations with DEPv_MOT FOLEY amounting to 1-1/4 hours. 

4. August 23 - tv;o telephone conferences with MICHIiEL 

/o 

McALLISTER amounting to 1/2 hour. '• 

5. August 31 -• hearing from 2:00 to, 4:00 p.in. , present 
I, ALLAii^ HARRIS, DERMOT FOLEY and MICHAEL McALLISTl^R amounting 

to 2 hours. 

6. September G - time spent exaTidning exhibits, re- 
viev/ing material in preparation of SPECIAL MASTER'S DECISION 
amounting to 3 liours. 

7. September; 7 - continuing v;ork on documents and 
material for SPECIAL MASTER'S DECISION amounting to 2 hours. 

8. Septon^ber 8 - telephone convoraation v/ith DEiC-lOT 
FOLEY, Additional timo spent on SPECIAL MASTER' S DECISION 
amou'/iling to 2-1/2 hiours. 

9. Sontember 13 - tv.'o telopho;io conferences with 
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MICHAEL McAl.LIETER. Aclrli tional tiiuo .^pont, v-’orkinc (m\ EHECIAL 
MASTER'S DECISION ar.ouuL .i ncj to 2 hour.s. 

10. September 14 - additional time spent working on 
SPECIAL MASTER'S DECISION amounting to 2 hours. 

11. September 14 - additional time spent working on 

SPECIAL MASTER'S DECISION amounting to 4 hours. . ' • 

12. September 19 - additional time spent working on 
SPECIAL MASTER'S DECISION amounting to 2 hours. 

13. September 20 - telephone conference v;ith MICHAEL 
McAllister. Additional time spent working 'on SPECIAL ILASTER'S 
DECISION amounting to 2-1/2 hours. 

14. September 21 - telephone conference with MICHAEL 

McAllister. Additional time spent v/orking on SPECIAL MASTER'S 
DECISION amounting to 2-1/2 hours. • ' 

15. Septerriber 22 - finalized SPECIAL MASTER'S DECISION; 
sent to JOHN LIVINGSTON, CLERR, UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT of NEW YORK.' Sent copy of report to MESSRS. 
KARRIS, FOLEY and McALLISTER aiTiounting to 1 hpur. 

16. October .5 - tv;o telephone conferences with DERMOT 

FOLEY amounting to 1/2 hour. 

• • 

17. October 11 - two telephone conferences w’ith 
DERMOT FOLEY and MICHAEL McALLISTER; die bated memcrandum to be 
filed amounting to 1 hour., 

10. October 12 - two telephone conferences with 
DERMOT FOLEY; two telephone conferbneos with MICHAEL McALLISTER 
amounting to 1 }iour. 
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i‘j . October 13 - two tcloplione contorcnces v.’ith 
D3RM0T FOJ.], ’.noun ting to .1./2 hour. 

20. October .25 - telephone convernetion with Dh.RMOT 
FOLEY; telephone conver.^.e tier, with MICIl.'.EL r.cALLTSTER announting 
to 1/2 hour. 

21. Novor,'.!'K'!r 1 - .-tv.'o tolepl'.enc converr.i.il.l oii5-. v.’ityi 
MICII.AEL MCALLISTER amounting to 1/2 hour. 

22. November 3 - time spent studying papers in connec- 
tion with this matter amounting to 1 hour, 

23. November 14 - two telephone conferences with 

I. ALLAN HARRIS, telephone conferenbe with DERMOT FOLEY re 
Hearing before JUDGE MAC MAHON to be held on November 15. Spent 
time studying various papers in preparation for Hearing before 
JUDGE MAC MAHON amounting to 2-1/4 hours. • 

24. November 15 - continued reviev; of papers. Tele- 
phone conference with I. ALLAN HARRIS, DERMOT FOLEY. Hearing 
before JUDGE MAC MAHON. Postponement of Hearing before JUDGE 
MAC MAHON until November 16 amounting to 2 hours. 

25. November 16 - telephone conference with DERI'IOT 
FOLEY. Hearing before JUDGE MAC MAHON amounting to 3 hours. 

26. November 21 - meeting at the offices .of KAPLAN, 
KILSHE.TMER and FOLEY, Channing Building. Present v/ere MESSRS. 
FOLEY, HARRIS, counsel for the PLAINTIFF, and I'lR. MICHAEL 
McAllister, counsel for the DEFENDANT. Discussed po 3 .sibilities 
of settlement amounting to 1-1/2 hours. (No charges being sub- 
mitted for this time.) 


•V 
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27. DecGnibor G - meeting v?ith JUDGE M7'>C M-vHCE amounting 

to 1 hour. • ' 

28. December- 7 telephone convcj.-sati ons v.-ith 2'IICHAEL 
McrsLLISTER and DERMOT FOLEY amounting to 1/2 hour. (No charges 
being submitted for this time.) 

29. December 11 - telcplione conference v.’ith DE‘t*^jOT 
FOLEY re settlement possibilities amounting to 1/2 Iiouj:'. (No 
cluirge.s l)oing su]i:v,lt ted for this time.) 

30. Deco’.'.ibcr 12 - toilcplionc conference v.’ith 1. Al.LP-.'A 
HARIFIG and NICtl/'.lhi Mc7vLLlS''J'E}C. Coi’iferoncer/ at my office a;rou:it5ng 
to 1--1/2 liourn. (Ko chargo.s being submitted for this ti.mo.) 


31. January 6, 1973 - dictated draft of supplemental 
decision amounting to 2 hours. 

32. January 8 ~ review of file. Revised draft of 
supplemental decision cimounting to 2 hours. 

33. January 31 - hearing at this office 10:30 to noon. 
Court reporter took proceedings and transcript has been forwarded 
to all parties amounting to 1-1/2 hours, (No charges •being sub- 
mitted for this time.) 

34. February 12 - further revisions of supplemental 
decision and study of the file amounting to 1-../2 hours. 

35. February 14' - final draft of supplemental decision 
amounting to 2 hours. 

36. February '23 - finalizevd supplemental decision. 
Filed at UNITED STATES CLERK'S OFFICE, UNITED ST7vTES DISTRICT 
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COURT, SOUTHERN DISTRICT. Mailed copy to parties and provided 

I 

copy for JUDGE MAC MAHON an:ounting to 1 hour. * 

37. The total expenditure of tinie for wmich time is 
be:-.iig charged to the above described services amounted to 45-1/2 
hours . • 
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TO SPECIAL MASTER'S FINAL REPORT 


LAW orricES 

"LlvifiGSTON. L ivingston S. Harris 
^292 Madison Avenue 
Nev^S^ork, N. Y. 10017 


April 17, 1973 


TEUCOhonC 0800633 

CAOLC UIVINOSLAW 

ICO C F., SECOND AVENUE 

M I AM L- C.L.O R I DA 3 3131 

130&) 373-7401^ 

(I. ALAN HARRIS, FLA BAR) 


John J. Galgay, Esqo 
Blackman, Lefrak, Galgay, Myerson 
& Feld, Esqs„ 

424 Madison Avenue 
Kev? York, New York 10017 

Re: Fisher v„ Harris, Uphatn & Co,, 
Incorporated 
69 Civ 3312 


Dear Mr, Galgay: 

This, is to confirm our oral advice to you that your 
proposed stipulation dated March 30, 1973 cannot be signed by 
this firm as attorney for the plaintiff, ,, 

VJithout waiving any of our client's rights to object 
in dc.tail to any attempt to burden him with additional e>q)enses 
or fees since the early part of September, both on thelaw and 
on the facts, you are reminded tliat the refusal, the uavjilling- 
ness and the' inability of the plaintiff to continue the particular 
course of the discovery proceedings, was made a matter o.c record 
befo-.-e you many, many months ago. In addition to the clarity wi ' i 
which the plaintiff's posture, was made, known, v?e personally under- 
stood and were led to believe that there would be uo further ^ 
erpenses incurred by reason of your insistence upon romainii-\g in 

this case. 

We respectfully suggest that cxcoipt for a possible few 
hours of time dvnring the early part of the period in question, 
j,e„, August and the first few days of September, 1972, tlie balance 
of 'the time spent cannot be compensated for. 




Sincerely your 


(K/; 


-y 'j;,. V.. ]. V 

1 . Al^\N UARillS 



1AH;MI. 
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PLAINTIFF'S NOTICE OF MOTION TO MODIFY AND CONFIRM 
MASTER'S REPORT, ETC. 


Ui-IITED STATES DISTr.ICT COURT 
SOITTHERTI DX.I'lRICT 0;? ’OJ YORK 


HAROLD FISHER, 


Plaintiff, 


-against- 


KARRIS, UPKiV^I & CO, Ii?CORPORATED, 

Defendant . 


69 Civ. 3312 


NGTICE OF MOTION TO 

MODIFY AND coi:rin>: 

^^^STE^:'s repo.:t. ETC, 


SIRS : 


PLEASE TAKE NOTICE that the undersigned v;lll bring the 


attached motiori to modify and confirm the Special Master's report 
dated ihme 25, 1973 and filed herein on June 26, 1973, and for an 
order imposing sanctions in the amount of $15,000 and striking the 
defendant's answer and granting judgment to the plaintiff,, on for 
a hearing before the Honorable Lloyd F. MacHahon, United States 
District Judge of the Southern District of Hew York at his 
Chambers in the United States Courthouse, Foley Square, Hew York, 
Hew York, on the 20th day of July, 1973 at 2:15 P.M. 


Dated: Hevj York, Hew York 
July 6, 1973 


Yours, etc. / 

LIVINGSTON, LIVItlGSM & KARRIS 

A oic the I'ii'n 

Attorneys for Plaintiff 
292 Madison Avenue 
Hew York, Itow i'ork 10017 
(212) 869-3033 
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JOHM J. GALGAY, ESQ., Special liaster 
424 Madison Avsn.ua 
Kav; York, Nev? York 10017 
(212) 421-7633 

GIFFORD, WOODY, CASTER 6t ^{AYS, ESQS, 

Atirorzieya for Defendant 

One Wall Street 

tiew York, Ncv? York 10005 

(212) 344-0470 

KA^lAW, KILSHEirZR & FOLEY, ESQS. 

0.f Conneal to Attorneys for Plaintiff 

122 East 42n<l J>treet 
lieu York, New York 10017 

(212) KG 7-1980 
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MOTION TO MODIFY AND CONFIRM MASTER'S REPORT, ETC. 

miTED STA^’.-S DISTRICT COURT 
SOUIKERK DISTRICT OF YOIS: 


HAROLD FISHER, 


PlaJ.nCl£f. 


-against- 

HARRIS, UPHAM & CO, INCORPORATED, 


69 Civ. 3312 


KOTIOr; TO MODIFY AND 
CONFIRM M^.ST£R'S 
REPORT, etc. 


Defendant , 


HAROLD FISHER, .the plaintiff in the above case, moves 
this Court for an order modifying, and as modified, adopting and 
confirming the report of the Special Master dated June 25, 1973 and 
filed herein on the 26th day of June, 1973, imposing sanctions 
against the defendant in the amount of $15,000, in lieu of the 
amount of only $5,000 as recommended by the Master, and striking 
the defendant's answer and granting judgment to the plaintiff. 

The Master correctly found and concluded that the de- 
fendant violated the letter as well as the spirit of the Federal 
Rules of Civil Procedure governing discovery (Master's report, p. 

6, lines 4-6), and that "substantial sanctions are warranted 
against the defendant" (Master's r^jort, p* 7, lines 2C,27). The 
Master noted that the plaintiff's expense’ of discovery had been 
substantial (Master's report, p. S, line 12), and that al-ost 
$20,000 of plaintiff's ejrpenses in diecovery efforts hed been 
wasted by the defendant's violative corAduct (i^aster's report, 
bottom of p, 5 and top of p, 6) arul obstructive behavior. 
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Even, after allo'wins for a very substantial reduction 
and linaitatton in the expcnoeo of attorneys' fees for plaintiff's 
counsel and afctornaya, the plaintiff's out-of-pocket e^peanen to 
date for transcripts, master's fees, and travel, and for ri-iniaal 
attorneys' fees Incurred (but not yet paid), amount to not less 
than $20,000. Of said $20,000, it la respectfully submitted that 
not less than $15,000 thereof was wasted and incurred solely by 
reason of defendant's grossly Improper conduct. 

The attitude of the plaintiff's counsel, I. Alan Harris, 
was described erroneously by the blaster. In any event, it is 
improper to reduce the "substantial sanctions" which are clearly 

i 

and compellingly warranted to be awarded to the plaintiff against 
the defendant, and to recomuand sanctions of only $5,000, based 
upon the very fact that the plaintiff had reached the end of his 
rope and should not have been required to incur continuing sub- 
stantial and outrageous expenses by reason of the defendant's 
conduct. 

Plaintiff's attorneys had properly moved for substantial 
sanctions lest summer* This Court's attention is respectfully 
directed to the affirmation of I. Alan Harris dated November 2, 

1972, submitted in support of plaintiff's counter-order noticed 
for settlement on November 3, 1973, the facts set forth therein, 
and the exhibits attached thereto, all of vAiich papers are made 

1 
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a part hereof. Plaintiff’s attorneya were emitiently correct: in 
their analysis and evaluation of this tratter, end of the flc'i’.rant* 
Ijr oontesQ'ptuouo conduct of the defendant during' the entire course 
of this discovery proceedings. 

Having been proven right, it is grosaly inequitabla for 
the plaintiff to he ''punished” by a reduction :Ln the sanctions 
ot'herxv’ise required to be imposed against the defendant. The' 
tactics and conduct of the defendant occurred and tcol: place over 
the entire course of the discovery proceedings, and cava tvot be 
corrected by any current so-called search of a wire unit iri'aroly 
to keep producing almost-llleglble print-outs which would, in 
turn, require enormous amounts of legal expenses to read, review, 
analyi:e and at tempt to fit into the thousands of pages of testi- 
mony and hundreds of exhibits already in this case. Nor should 
the amountof the sanctions to be awarded to plaintiff be reduced 
by plaintiff's present inability to continue incurring anomous 
expenses alcng the lines suggested by the ^^aoter. 

The Master was correct in his relevant findings and 
conclusion that substantial sanctions must be awarded against the 
defendant. However, the Master was incorrect, arbitrary, and in 
error In recemtaanding a reduction to ^5,000 based upon his persona!! 


reaction that plaintiff's attorneys were not ''cooperative” during 
February, May end June of this year, long after and having abso- 



* .A'_ 
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lutely nothing to do with the course of the violative conduct of 
the defendant * 

Furthermore, the Master was arbitrary and in error in 
recomaending that the relief requested in the plaintiff's motion 
to strike the defendant's answer be denied as being too drastic 
a remedy. The record herein, the proceedings before the Master, 
and the papers on file, reflect and record a vjilfull, deliberate, 
contumacious and contemptuous course of conduct by the defendant, 
beyond the endurance and capacity of the plaintiff, and, it is 
respectfully submitted, beyond the willingness of this Court or 
any court to endure. This matter called for a firm resolve and 
stronger remedies, one year ago. Everything which has transpired 
since then, confirms that the ansv;er of the defendant should be 
stricken and judgment granted to plaintiff also, rather than that 
the monetary sanctions to which plaintiff is also entitled shculd 
bo reduced in some form of "punishment". 

V7KEREF0RE, it is respectfully prayed that the Special 
Master's final report dated June 25, 1973 and filed herein on 
June 26, 1973, Le modified to the extent of the imposition of 
sanctions against the defendant and in favor of the plaintiff in 
the amount of $15,000, in lieu of the recommended $5,000, and the 
striking of the defendant's answer, and as modified, that the 
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said report be adopted and confirmed and that an order to that 
effect and granting judgment to the plaintiff be entered herein. 



Dated: New York, New York 
July 6, 1973 


LIVINGSTON, LIVINGSTa«i^ & tb^RRIS 


A Hesber o£ the Firm 
Attorneya for Plaintiff 
292 Madieoii Avenue 
New York, New York 10017 
(212) 839-3633 
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DEFENDANT'S NOTICE OF MOTION TO VACATE AND STRIKE OUT 
MASTER'S REPORT AND FOR A PROTECTIVE ORDER AND COSTS 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

X 

HAROLD FISHER, . ; 69 Civ. 3312 

Plaintiff, : 

-against- : NOTICE OF MOTION TO 

VACATE AND STRIKE 

HARRIS, UPHAM & CO. INCORPORATED, : OUT MASTER'S REPORT 

AND FOR A PROTECTIVE 

Defendant. ; ORDER AND COST S 

jj 

SIRS: 

^ PLEASE TAKE NOTICE that- upon the annexed affidavits 
of CtlARLES L. TROWBRIDGE and MICHAEL J. MCALLISTER, sworn 

-''I ^ 

to July , 1973, and the papers and proceedings hereto- 

fore had herein, the undersigned will move this court before 
the Honorable Lloyd F. MacMahon, United States District 
Judge of the Southern District of New York, at his Chambers, 
Foley Square, New York, New York, on the day of Ju-iy*r''"'s 

1973, at 2:15 o', clock P.M. or as soon thereafter as counsel 
can be heard, 

1. For an order pursuant to Rule 53 of the 
Federal Rules of Civil Procedure vacating and striking out 
the Special Master's Report dated June 25, 1973, and filed 
herein on June 26, 1973, upon the ground that it is without 
reasonable basis in fact or law, is arbitrary, penal, unjust, 
unreasonable and .unsup;§>ortable, and will deprive defendant 
of its rights to trial by jury of the issues of fact herein; 

2. For a protective order pursuant to Rule 26(c) 
of the Federal Rules of Civil Procedure declaring discovery 


,1 
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Defendant's Notice of Motion to Vacate and Strike Out' 
Master's Report and for a 'Protective Order and Costs 


in this matter at a conclusion and directing that the case 
[Droceed to trial in regular turn Vv'ithout further dispro- 
portionate pretrial activity; and 


3. For an order pursuant to Title 28, Section 
1927 of- the United States Code requiring plaintiff's attor- 
ney, lx. Alan Harris, Esq., to satisfy personally excess costd 
in the amount of $20,000.00 incurred by defendant by reason 
of said attorney's having multiplied the proceedings herein 
unreasonably and vexatiously. 


Dated; New York, New York 
July , 1973. 


TO: 


Yours , etc 

GIFFORD, VJOODY, CARTE R_&^I1AY^ 

By 


.1 ’^7 L rj-. / ( n t f i . . 


A Member of the Firm 
Attorneys for Defendant 
One Wall Street 
New York, Nev/ York 10005 
(212) 344-0470 


C; 




JOHN J. GALGAY, ESQ., Special Master 

424 Madison Avenue 

New York, New York 10017 


LIVINGSTON, LIVINGSTON & ‘tlARRIS, ESQS . 

Attorneys for Plaintiff 

292 Madison Avenue 

New York, Nev/ York 10017 


KAPLAN, KILSHEIMER & FOLEY, ESQS. 

Of Counsel to Attorneys for Plaintiff 
122 East 42nd Street 
New York,. New York 10017 


J 
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AFFIDAVIT OF CHARLES L. TROWBRIDGE IN SUPPORT OF MOTION 
TO STRIKE SPECIAL MASTER'S REPORT 

UNITED STATES DISTRICT COURT 
SOUTIlERlS[ DISTRICT OF NEW YOlUC 

X 

HAROLD FISHER, : 69 Civ. 3312 

Plaiiit3.ff, : 

-against- : AFFIDAVIT 

HARRIS, UPHAM & CO. INCORl^ORATED , 

Defendant. : 

~x 

STATE OF NEW YORIC ) 

: ss . : 

SOUTHERN DISTRICT OF NEW YORIC ) ■ 

CHARLES L. TROWBRIDGE, being duly sv7orn, deposes 

and says: 

That he is a member of the firm of Gifford, VJoody, 

Carter & Hays, attorneys for defendant, is familiar V7ith 

this case and makes this affidavit in support of defendant's 

motion for an order vacating and striking out the report 

of Special Master John J. Galgay, Esq., for a protective 

order declaring discovery to have been concluded and for 

an order requiring plaintiff's attoirney, I. Alan Harris, 

% 

Esq., to satisfy personally the excess costs which have 

resulted from his unreasonable multiplication of the 
« 

proceedings herein. 

The Special Master's report dated June 25, 1973 
recommends that defendant be required to pay plaintiff 
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I 


$5,000 in sanctions and that defendant be directed to raake 
a search of certain computer print-outs of telex messages 

exchanged betTv-een defendant's main office and 72 branch 
offices for a total of 177 days. As expanded upon belov/, 

the cost of making such a search and compile, cion xvill 
approximate $10,000, Defendant has at all material times 
been willing to let plaintiff search these records. The 
Special Master's recommendation is largely based upon a man 
ifestly erroneous interpretation made by him of the results 
of a similar search on 57 days x^hich he had unilaterally 
directed defendant to make after plaintiff 's attorney had 
breache_d an order of this court directing it to select 


twenty representative dates to be searched. The Special 


Master's erroneous interpretations came after his request 

! . 

that plaintiff's attorney analyze these materials had been 
flatly rejected. 

This is an action by a former customer of a 


stock brokerage concern to recover $32,999.25 representing 
the purchase price of 5,000 shares of Bartep Industries, 

Inc. an over-the-counter stock which plaintiff had purchased 

through defendant on or about October 29, 1968. 

I 

I Plaintiff testified on his deposition that this 





purchase was the result of a tip received from the president 


Wi 
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Affidavit of Charles L. Trowbridge in Support of Motion 
to Strike Special Master’s Report 

of Bartep Industries, Inc. that that corporation had gotten 
"exclusive jurisdiction of KH3, which is a rejuvenation pill" 
(Fisher Dep. pp. 10-11), in the Bahamas. 

On February 17, 1969 after having been advised 
that there v/as iio market in the common stock of Bartep 

Industries, Inc. plaintiff sent a telegram to defendant's 
New York office seeking to cancel the purchase and rcciucstec.5 

the return of the total moiiey paid for samt ; This came 
after plaintiff learned that his friend the president of 
the company had been killed in a plane crash (Fisher Dep. 
pp. 33-34), and two days before the SEC suspended trading 
in the stock. The theory of the complaint is that defen- 
dant failed to deliver the certificates and misrepresented 
its ability to do so. A second cause of action seeking 
damages of $50,000 and punitive damages of another 
$50,000 is also alleged. 

Out of this relatively simple state of facts, 
plaintiff's attorney has created a totally unreasonable 
discovery nightmare consisting of a proliferation of 
irrelevant documents based upon groundless and inarticulated 
claims of ''conspiracy'' which have produced attorneys' fees 
of over $22,000 already paid by defendant, 13 days of 



Affidavit of Charles L. Trowbridge in Support of Motion 
to Strike Special Master's Report 


depositions, substantial fees to the Special Master 
($2,953.12 ), and endless motion practice. 

If the Special Master's report is upheld. 


defendant will have expended at least $40,000 answering 
plaintiff's discovery demands, discovery will still not 
be concluded, plaintiff's attorney will still be running 
amuck, and we will be no closer to the trial of this 
$32,000 case than we were tx^o years ago. 

The grounds of the motion to vacate and strike 
out the report of the Special Master are as follows: 

(a) The Special Master's report, if enforced, 
will require the defendant to conduct a search and make 
a compilation of the documents the out-of-pocket cost of 
which will approximate $10,000 v;ith no reasonable likeli- 
hood that anything even marginally material to the issues 

of this case xv^ill be produced. 

(b) Plaintiff, even before the grossly dispropor- 
tionate and unjust penalties and expenses imposed by the 
Special Master's Report are taken into account has already 
had much in excess of the reasonable discovery contemplated 
by the Federal Rules of Cavil Procedure, in that it has 

t 

required defendant and its attorneys to: 

(i) Expend 451 hours of lawyers' time in 
responding to its varied discovery demands, 
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to Strike Special Master's Report 

(ii) To produce approximately 135 bound 
volumes from which defendant was required to cull 500 
copies and deliver copies to plaintiff, 

(iii) To produce eight officers and 
employees of defendant who have been deposed on thirteen 
dates, and 

(iv) To conduct a search of unindexed 
print-outs of all telex messages exchanged between defen- 
dant's headquarters and its 72 branch offices for a period 
of 57 dates, vdiich consumed 722 man hours and cost the 
defendaitt at least $3,000, and 

(c) There is no basis whatsoever in reason or 

in justice for permitting the Special Master to rcwiird the 
plaintiff for plaintiff's attorney's arrogant and unreasoii- 

able refusals to comply with the Special Master's requests 
and rulings, one of which was made an order of this court, 
by imposing sanctions and penalties upon the defendant; and 
(d) The Special Master's report is based upon 
a demonstrably defective analysis of documents produced, 
undertaken by the Special Master after plaintiff's attor- 
neys had refused the Special Master's request that they 
make the analysis, which was done by the Special Master, 
x^ithout affording defendant an opportufvity to make such an 
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Affidavit of Charles L. Trowbridge in Support of Motion' 
to Strike Special Master’s Report 


erroneous analysis, and without any hearing in violation 
of Rule 37 of the Federal Rules of Civil Procedure; and 

(e) The Special Master ' s ' report relies, unfairly, 
prejudicially and unreasonably, upon a prior ruling of this 
court which has no application to any event vdiich took 
place during his tenure; and 

(f) The Special Master’s report exceeds his 
authority in that the order appointing him contains no 
authority to impose sanctions. 

The Special Master's report places considerable 
weight tipon the fact that as a result of a search he 
directed defendant to make of the so-called "computerized 
wire service unit" for some 57 days selected by him, out of 
approximately 130 print-out pages, each ^containi.ng one. or 

more telex messages pertaining to Bartep stock produced, 
he found that only 23 of those messages had been .produced 
at a prior time and assumed that -there was something of 
relevance or materiality in the remaining messages which 
he obviously considered to be new. 

As the accompanying affidavit of Michael 


I 


r 


McAllister to vdiich copies of each of those messages are 
attached as exhibits conclusively demonstrates, 75 of the 
135 messages x^ere in fact marked for identification during 
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depositions taken by plaintiff, mostly under the supervision 
of the Special Master; 30 of the messages are nothing more 
than requests for quotes on Bartep stock and responses 
thereto which have nothing vjhatsoever to do with any issue 
in this case; one message pertains to an administrative 
matter within one department of defendant's main office 
and has no bearing on any issue in this case; and 29 
messages although not previously produced v*ferbatim are the 
subject of extensive testimony in the voluminous depositions 
already taken. 

Thus, the Special Master coiraiiitted clear error 

when he considered these messages to be new and/or materiel 

and based his award of sanctions upon this iuicorrect premise. 

To require defendant to make a furtlier compilatioi,i 

for an additional 177 days, many of them before plaintiff's 

purchase or after his purported cancellation, is, we submit, 

even more oppressive and unreasonable. Particularly is 

this so since although it is not mentioned in the Special 

Master's report, defendant has at aljL times been v/illing 
to make these unindexed print-outs available to plaintiff's 

attorney so that he can make the search -- at his expense. 

The Special Master additionally states as a 

V 

ground for his recommendation the imposition of a $5,000 
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.saxiction against defendant, a previous sanction imposed | 

’ I 

by Judge Frankel. That sanction had nothing v.’hatsoever ' 

to. do with anyth3.ng that took place during the tenure of 

' this Special Master and any reliance upon it to impose j 

i 

additional sanctions is not only prejudicial and unfair f 

but it reflects the weakness of the analysis relied upon ? 

by the Special Master. That sanction had been recommended | 

by Special Master Jacobs on September 1, 1970 in which 
he stated that but for defendant's ansv^ers to tvjo interrog- 
atories lie vjould be reluctant to claim that defendant had r 

i 

not acted with '.'substantial justification" (Report, pp.ll- t 
12). Special Master Jacobs in fact sustained more of | 

defendant's points in issue than he did those of plaintiff. 

I' 

Although it is completely irrelevant to the I 

V 

present application we respectfully request that the : 

original interrogatories and their answers be read. The I 

4 i‘ 

ansv 7 ers reflect what X'^e submit x\?as a rea.sonablo and 
diligent attempt to provide the information reciuested; | 

Certainly the $250 sanction assessed at that ti.me has no | 

bearing to the discovery xx'hicli has taken place under the 1 

supervision of Special Master Galgay. 

; Defendant has twice filed notes of issue and j 

I statements of readiness in this case seeking to conclude 
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discovery cind bring the matter on for trial. They v/cre 

filed on November 6, 1970 and May 28, 1971. Each time 
the plaintiff objected. 

With respect to the first of these notes of 
issue, plaintiff's objection was untimely. The deponent 
withdrew that note of issue, hov/ever, when advised by 
Dermot G. Foley, Esq. whom deponent has knov?n for many 
years, that he would be trial counsel and would only seek 
reasonable discovery. 

Mr. Foley has not lived up to that statement. 
While he was active in the case he participated in the 
overreaching, immaterial, endless examination of back- 
office documents dealing with Bartep Industries, Inc. 
which has characterized plaintiff's approach to discovery 
in this case. Thereafter, because of what we have been 
advised was nonpayment of his fees he has assumed 
inactive status. 

We respectfully request the court to read the 
messages annexed to Mr. 'McAllister's accompanying affidavit 
or a reasonable sampling of them so that some indication 
may be gained of the total immateriality of vjhat v^ill be 
produced by the $10,000 search now repommended by the 
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SpscLiil MfliStci' l)3SGd upon Ins ol’jvxously j-ncoiri'cct undcC" 
standing of those documents. 

Please also bean in mind that vdien this count 
on Novemben 17, 1972 modified the onden of Judge Tenney j 

of Apnil 24, 1972 dinecting the completion of discoveny I 

by June 30, 1972, to pnovide that plaintiff should furnish t 

a list of 20 dates to defendant within 7 days of the entry 

t 

of that; order so that defendant could search the computer- 
ized wire service unit, plaintiff failed to comply. ;■ 

f 

r. 

Incredibly, the Special Master no tv/itlis tending j 

plaintiff s refusal unilaterally countermanded that order f 

and directed a search of 57 days to be made by defendant, | 

Against this background, and against the ? 

recommendations of this lav7 firm, defendant without 

' > 

objection proceeded to make the search as a demonstration ! 

of its good faith. 

When plaintiff's attorney received these | 

documents he issued a series of unsupported, ’ we submit, [ 

hysterica]., objections to them, but vdien requested in a > 

I 

temperate fashion to advise the Special Master promptly I' 

f 

which documents had not been produced before and to ^ 

provide a comment as to the potential significance of j 

those documents, plaintiff's attorney flatly refused to' f 

I 


A" 
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do so. His letters and that of the Special Master on 
this subject are annexed to the Special Master's report. 

The Spcciall. Master has not attached to his report a copy 
of this firm's letter of June 22, 1973 pointing out that 
there is nothing nev7 in the documents in question and 
requesting again that the matter be set do^m for trial 
without further disproportionate discovery. A copy of 
that letter is annexed hereto as Exhibit A. 

Defendant has attempted in good faith to 

comply with every request and directive of the Special 
Master. This has been done at considerable cost and loss 

of time. 

Plaintiff's attorney has failed to comply with 
this court's order, refused to perform the analysis 
requested by the Special Master and refused to agree to 
pay the Special Master and as a rev^ard, the Special Master 
directs defendant to pay plaintiff $5,000 and to perform 
a search and compilation of irrelevant material which will 
cost $10,000. All of this after defendant has already 
been required to pay in excess of $25,000 in the course 
of discovery for legal fees and document searches. The 
documents being searched have no reasonable bearing on 
any issue in this case and are probative of nothing. 
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We respectfully submit that the sound 
administration of justice and of the federal discovery 
rules requires not only that discovery be declared 
concluded and the Special Master's recommendations for 
sanctions and further compilations and searches be rejected, 
but also that plaintiff's attorney, I. Alan Harris, Esq., 
should be required to compensate defendant in the amount 
of at least $20,000 by reason of that attorney's 
unreasonable, inflamatory, abrasive and arrogant insistence 
upon multiplying the proceedings in this case beyond 
any practicable justifiable level. 


Sworn to before me 
this,..' ‘ ^'day of July, 1973. 

'JrAMlW? llAVrc (/ 


JCANIKE llAYtS 

Noltuy I'll!): .f.iij... of Mr-.v Yoik' 

Hi. 

fi'ii.iM.i'-j HI llin js Cijuiily 
Ci't lif.yi:.) ,n ^;.‘vy 'icin Ccwniy 
Lt()iri,.j /.'orcli 30, 19/5 


\ J \ ' ' . ' ~ . I /, ■ 


CHAlUiES L. THOWHRIjJGi'; 
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EXHIBIT A— LETTER DATED JUNE 22, 1973 ANNEXED TO 
AFFIDAVIT OF CHARLES L. TROWBRIDGE 


Juno ?.2, VJ-n 


John J. Gn I Koq, 

424 ll'3dirioa 

Kcv? York, l'k.v; York 10017 

■ Ro: Flohfcr v. UorrJ.s, Uphc>ta & Co,, '/.ucoroorv'ited 
C9 Civ, 331?.’ 


Dear Hr. G.'Jigayj 

Th-S! to tysp^orc tho v.ont rrci-,'.::;!;: ou.tbtM:5jfc 

from plaiMtlf f’iii j:!?:{:orncy lu:t5 l^.-cn gre/t: kjt th;)t Jona a, 

1973, lc!i;t;cr c’0'-‘a cor!.t..vin ua!..i.v>'io2:t.'iblc;' , dc f .Mvritary 

roTO^arkc which chou'id not go uanriGv?erccl, 

Unfner ti'ufn. cooculotci ttnau the ^;hlch 

linvc prouioted the calui;.;iiep of ile*. I'. i li , ^rci polut 

out: th7,t liG h.'L'i flntly rofuocd to nsikc tl.o r.nii.lyuiw yf'U 
rocuee-ucd hini to vaako in su-.>'ooi:fc of hit; ob.'icin.w r-ind fo.ri::lve 
accuijatlonn , 

There in good bcslG for this ri'fui-vii.l, Thio la 
bccauso any rcasonol^lG v^vU-m of the d.-jcuir/ji'd;..': providc-d 
in acco3rd>jnco x-rltii forarpraph b of Mlaintli.f ' s hula 34 
roquont, dli, closes tUdt they contain nothing Viow, Tho 
centontP of each of these •'’cjiroa'’ \'cs in or.-:.> fora cj: another 
presGot'od to tl>e> dirh'; officetc sue! crricycc!.'- of iho.tlc, 
Upbf.,ri di Co.;, Iaco5.'p;d(2‘<:U:ed durlyig, their Irvv’pil'sy do'/O sit Iona 
by T>lairitif:f:‘e foruL.ar trial couricel ik;;.;;.;ot G.’ Foley, neq, 

Tfiin Is n 032.000 caern For ran. a our* ixo'.rn only to 
him the attorney .Cor t)\o. r>iain:;l)7f Im;: t-.j-'-n-t fit to Inoi.ude 
In tlio co'V',piaivi,c nlicqy.itionii of caenicul.jt-lou cr;d cono'piriicy, 
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2 • John J. EoQ* 

pirob-nbly v-itb a vj.c--?’ t:o «ttcrr.':it;ir,v; to uoon 

i!:ha vrcIX'->'*to;jn c7:''/o;.:lcr.ccd 

by a::u'bar j:ir. 7:'7 f.lr.j.'xrv^r, tho iv* cj'.iOi3t:'j.on» i.o 

proof h.T-a boon \,’ould cc.'co 

rcnotcly clor;e 'co ctiC^blibbln,;; thcnc .''.iI<i5.'iUiO'ac.4. 

Dcfcndamt:’ c r-£{;orncyfj lifive tXTlce aoUiccd this 
case e.o-t: crlal, Thoy have (:-.".T>cn(:'ed hours o<: Uwyers* 
tine 'in' res porainr; to plr.lntiiff 'n r.v'/.r.y rmd varied dis- 
co verj’’ rcf^uestSt decuanofs and auiUlons. Muey hAW; 
ducod a;->' 3 r-c:tS.n.rit.'i;’i.y llhS bDUud voXraoo £:.wr.i which do£enci.;nit 
culled !;00 docuixutts sad deli.vcted co'd.c,.,; to olniA^tiff. 
Eifiht officers and cnoloyoe?; have been deposed cu January 
Il'ara 14, rebruary 10, March 14, lo, 22, 20, 25 and :>0, 
April 10 and 17 and Juno 9 ai>,d 13, 1972. 

An you baOu% 750 tnsn hours vere c-upended ia 
obtaining the docuMonte recently provided. 

Every (lay, the rcdcri>l Cuv;rt :1 a curt<d;i:lng 
discovery i.n c:.uch larger casco V/'here ir;,ich loss dxacovery 
Ix'is been* hsd and directing the partlcG to proceed to 

trial, 

V'c honestly believe that pXaint'ifli’n atcorncy^^ 
has tt phobia vngninnt t^rylng this cs-sf; and would ba quite 
content to spend th.c rest or hln pro axonal 
around thvjcuf’ii dDCv:.iapntr> In rleJieiid.riht' r; bock-oltrcc, end 
tna!:ing eelf- flattering, falna Acaertlonn that docuiaenta 
are being '‘hept'’ froui hira. 

Xt in’trlmc for you to have the fortitude and 
good judgipout to chauv ti^o lire. Jurtlee xequiroo this 
case to be tried., naintlfi: ‘ s rcfuiial to cor\piy n^ith 
your r'.oijt recent rccusDt nlso /.requires this, bo does 
any notion of fundamental fetmens, 

I 

Vary truly youro, 

GIITOrvD, pom’, CAFal-R 6 IIAVS 


CJ/r : j oh 

cc'.baruiot 'G. Foley, Ecq. 


Chorlce. L. 'irowbridge 


Livlr/.gr>t:oi'j, Livingston 6« KrtrriD 
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AFFIDAVIT OF MICHAEL J. MC ALLISTER IN SUPPORT OF MOTION 
TO STRIKE SPECIAL MASTER'S REPORT 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HAROLD FISHER, : 69 Civ. 3312 

Plaintiff, : 

-against- : AFFIDAVIT 

HARRIS, UPHAM & CO. INCORPORATED, : 

Defendant. : 

^ ; 

STATE OF NEW YORK ) 

; s s . : 

SOUTHERN DISTRICT OF NEW YORK ) 

« 

MICHAEL J. MCALLISTER, being duly sworn, deposes 
and says that he was associated with the firm of Gifford, 
Woody, Carter fir Hays during the period covered by Mr. 
Galgay's tenure as Special Master, is familiar with the 
facts and was directly handling this case on behalf of 
defendant during that period. 

This affidavit is made in support of defendant's 
motion to vacate the Special Master's report, for a protec- 
tive order concluding discovery and for the im.position of 
costs upon plaintiff's attorney personally. 

Deponent has read the affidavit of Charles L. 
Trowbridge sworn to July 25, 1973 and agrees with the 
statements of fact therein contained. 

Deponent can certify and does that during his 
period in charge of this action for defendant every effort 
was made to produce every single document called for and 
the sole intent v/as to comply with and finish discovery 
and proceed to trial. 


A 290 

Affidavit of Michael J, MoAlliatev in Support of Motion 
to Strike Special Master' e Report 

Deponent was directly concerned with ^nd super- 
vised the searching of the 57 days of computerized message 
unit print-outs and can state directly that a total of 
722.25 man hours were expended in making this search by' 
defendant's employees and outsiders hired specially for this 
purpose on an average hourly cost slightly in excess of 
$4.00. 

As a result of that search a total Of 135 messages 

were produced. These were delivered to plaintiff's attorney 

■» 

in the form of xeroxed sheets containing many messages with 
the particular message referring or relating to Bartep 
indicated by an asterisk and underscored. 

In his report and recommendation the Special 
Master stated that he "found that 23 of these messages had 
been produced at a prior time..." (p.5). 

This is completely inaccurate. 

Of the 135 messages produced by defendant's 
aforesaid search^ 75 had been produced and marked for 
identification during the course of the 13 days of deposi- 
tions plaintiff has taken of defendant. Copies of each of 
those 75 messages are attached hereto and collectively 
marked as Exhibit A. The identification exhibit number 
and date and the name of the person at v/hose deposition 
bhe exhibits were marked are indicated on each of these 
exhibits. 30 of these messages were not, in the opinion 
of deponent, called for by the Rule 34 request of this case 
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ill that they constitute nothing more than requests of the 
defendant's OTC Department for quotes on the price of 
Bartep stock and the OTC Department's responses thereto. 
Copies of each of these messages are annexed hereto and 
collectively marked as Exhibit B. One message v,'as an 
administrative message regarding the treatment of a 
particular certificate of Bartep Industries, Inc, stock 
which has no bearing to any issue in this case. A copy 
of this message is attached hereto as Exh^bd ; C. 

That leaves 29 messages. Copies of these are 
annexed hereto collectively as Exhibit D. The subject 
matter of each of these messages was reviewed extensively 
by plaintiff's counsel during the taking of the depositions 
and none of them contains any matter not exhaustively 
treated therein. 

' . We will discuss these wires in order. 

, The first three wires are dated December 19, 1968 
and deal with the fact that Bartep changed its transfer 
agent. The circumstances surrounding these wires are set 
forth at length in Paragraph 7(b) of defendant's amended 
answers to plaintiff's second set of interrogatories. 
Furthermore, these facts v/ere the subject of a wire produced 
and marked for identification (Plaintiff's Ex. 45) and the 
examination of William Smythe', defendant's supex"visor of 
stock transfer, for 30 pages (pp. 25-36, 59-76, V7.0. Smythe 
deposition) . 


I 


'i 


I 


i 


I 


m 


i 
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*rhe next two messages, dated January 13, 1969 
deal with an attempted sale of Bartep by a New York branch 
of Harris, Upham on a margin call. The sale was attempted 
again the next day without success (Plaintiff's Ex. 142). 
Plaintiff's counsel, realizing that U3iexecuted sales are 
irrelevant has never pursued it (P.167, A. L. Key deposition)|. 

The next five wires, dated February 7 , 1969 v;ere 
from a former employee in Port Lauderdale to Albert Key, 
defendant's supearvising officer of the O.T.C. department, 
requesting permission to deal with a broker-'dealer 
identified as "Wesco". Mr. Key's response v;as marked 

for identification on March 28, 1972 (Plaintiff's Ex. 64) 
and he was deposed at length regarding tho c '.rcumstances 
surrounding these messages (pp. 16-46, A.L. Key deposition) . 
Plaintiff has had complete discovery in this area. 

Two other messages on, February 7, 1969 request 
a report on the market of Bartep. The response to these 
inquiries was that there was "no market" in the stock, a 
fact well known to plaintiff from the inception of this 
lawsuit, (pp. 25-34, II. Fisher deposition) Moreover, 
plaintiff's exhibits 56(a), 61, 72, 73, 74, 142, 145, 146, 
147, 151 and 153 all deal with the same fact of "no market". 
These wires were sent between January 14, 1969 and 
February 14, 1969, thus straddling the tv/o wires in issue. 

On February 11, 1969, there was a wire request 


I 





I 



from Fort Lauderdale regarding the transfer status of 
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a customer's Barjiep stock. This was responded to by v/ire 
on February 12 (Plaintiff's Ex. 56). The facts in these 
two wires were investigated at length during the deposition 
of defendant's Fort Lauderdale branch office manager, 

James Simpson (pp. 43-60, 78-81). This same request was 
repeated on February 13, 1969 and was incorporated in the 
line of questioning by plaintiff's counsel noted above. 

The next six messages, two on February 13 and the 
remaining four on February 14, 1969 dealt v;ith inquiries 
to see if a market for Bartcp could bo located. Again, these 
inquiries wore known to plaintiff's counsel duo to documents 
iiiade available to them (Plaintiff's Ex. 61, 72 , 73, 145, 146, 
147, 151, 153, 154 and 158) and tlie extensive depositions 
talcen by them. 

The next six messages, on February 17, 26 and 28, 
1969, all dealt V7ith the transfer status of Bartep stock. 
During the same period, 15 other messages had been produced 
dealing with the same topic. (Plaintiff's Exhibits 76, 77, 

78, 79, 80, 81, 82, 83, 85, 86, 88, 89, 1(d 3, 164 , 165). 
Plaintiff's counsel used these extensively to examine 
defendant's officers and employees, (pp. 182-193, 220-224, 

B. Cowan deposition; pp. 66-71., 78, 85-96, 101-109, 116- 
117, 199, A. L. Key deposition; pp. 39-59, W. S. Long 
deposition; pp. 143, 194-216, W. 0. Smythe deposition; 
pp. 43-52, 67-80, R. M. Mallett deposition) . The information 
given plaintiff's counsel in defendant's interrogatories 
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was not added to or subtracted from one iota by these six 


messages , 


In sum, there is no new information in the 29 


messages contained, in the v/ires nor was plaintiff denied 
any information which may constitute evidence or which may 
lead to the discovery of evidence. On the other hand, 
defendant has beon compelled to go beyond all reasonable 
limits in complying v/ith the oppressive document production 
requests of plaintiff and the Special Master. 

Throughout deponent's experience in this case 
plaintiff's attorney, I. Alan Harris, Esq., has engaged in 
intemperant, unsupported accusations that deponent was a 
"weasel" , that deponent and defendant were illegally 
concealing documents from him and has advised deponent 
that plaintiff had indicated that he v/as out to "get" 
Harris, Upham and would pay any costs required to do so. 

Virtually all of the documents which Mr. Harris 
has insisted be produced deal with routine transactions 
in Bartep stock by customers other than plaintiff and have 
no bearing to any of the issues in this case and none of 
them are in any sense probative of the price manipulation 
or conspiracies which Mr. Harris insist must have taken 
place. Ho and he alone is, in deponent's opinion, respon- 
sible for the fact that both sides have already lost this 
case before trial due to the extremely unreasonable and 
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utterly indefensible extent to v/hich discovery has been 
permitted to go on in extraneous areas and in so doing 
Mr. Harris has rendered a disservice to his client and 
precluded any chance of reasonable settlement of this case. 
Any reasonable review of all the papers and deposition 
transcripts can only reveal that the fault lies with Mr. 
Harris and supports defendant's claim that its costs for the 
unreasonable multiplication of proceedings in this case 
pursuant to 28 U.S. Code 1927 should be levied against 
Mr. Harris personally. 



Sworn to before me 

this 25th day of July, 1973 
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74 BND 55 WN 020669-0^51 « SL« 3M PAC 2d DEC 85 601# 3M 6CS;# 00# $ 
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— STOCK WHEN* SiSUFC, »C.90 CUK CV PFC" STOeK 'SERIES ‘B" *275(rPAR‘VAnir-BHEirTS5TJED71 — riCKESrSYMBOrS-^EHR-Til—EKB-Ta-B -irV*" 
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“5S2 OTC 95 FA 020769-1129 * QUOTE * RANDOLPH COMPUTER Ao 1977 » BGH FA * » 

,33 TO 37 8X 020769-1129 « BOT 16 HRK 89D# 3263-1* * _ ■ 

"1159 EXT 217 2A 020760-1128 EDP * BOT 100 NCO 2An « BO — 0009-lt 

210 EDP 218 2A 020769-1128 » SOT AOO DES 25- * CP-lOOl-2* ^ ] ; 

'1160 EXT 138 AV 020 769- 1 1 28 ‘ "KC * ' SLO 300 SFF'PR" 1U»' LVS"206* WElf* ^ ^ 

^15 CRO 86 NW 020769-1128 » AJA« HONEY FOR 50-5899-1 ARTHUR BRODSKY* DUE *197,25 IS IN 50-7102-1 DAVID BRODSKYAH PL 
"5 SWITCH FATHERS TO SON* JERRY DRESKIN NW* * ' " " ■■ 

127 CO 171 AA 020769-1131 * SLO 100 VJC 16* Q MKT* CO 200* » i 1 

“185 STA 83 KY 020769-1128 * NOL « RE ORDER 57 TO SL ' 10 KLH BS'FOR' 91-7168-1* 9A*3A SHOULD HAVE BEEN ENTERED BEFOR'E 

OPENING PLS « FILL AT 85 C CHARGE KV ERROR ACCT « TW KY * 

“lOA KC 95 BK’ 020769-1131 A'BOT 3 ' AEP" 38n« '"1 500-1 *"i 

1161 EXT 159 23 C20769-U28 CN « BOT 100 GK 30»* CN-2B66-lt ; 

“ CN 126 * SL* 100 BC 20- STP LHT* 50 ON SALE* CTC* ' IA7A-1* lOOCSO* * XW 313 020769-11280 K 

85 CN 1A9 AM 020769-1128 * SLD 200 UHT 27X* SHORT MKT* PHi ; ^ 

"1162 FXT 122 AN 020769-112B GC * BOT* 100 CAP PR A 36C* COi ^ 

76 PX lAO AV 020769-1128 * SLD 100 JOY 37-» W S ; : j 

“30"CX 89 BK 020769A1130 *“"B0T 25 ACY‘3l"* 8839=11“! ! ^ J 

130 NOISY LINE - LING 071 DOWNO _ ' ^ 

“1163 EXT 218 2A 020769-1126 EOP * ' BOT AOO Df-S 25="« "CP-lbOl-T* ' 

NC 217 * BUY* 100 GEN MKT* 100* * AH 283 020769-11291 

“ISO LA 0 WRO NS 020769-1129 * SCHEMLE * . LA -LUX HINES 11-12* X 

A5J-0_1 7A H U 020769-1129 « LARRY* RE(BANTEPt ^« WE DO NOT WISH TO HAKE TRADES THIS STOCK EVEN IF WESCO* MAKING MKT » 
"REGARDS AL KEY*' ' ' ''d.’. > ’ " 

'587 die 32 SF 020769-1128 * NYR 7* 300 AMERICAN ELECTRONIC 5** B 98-99 S7-0 S AB-5989-1 LC* XPC S E SF« ..* v 

■*16 CRU AS DX 020769-1128 » JAB - OKP 7091-1 CR 6AL SCHWAB DC* * W 

*05 SVR 117* CCAP 020769-1128 * 8K REJECT* OK WIRE CODE* KH83 BK« KILLLCCCCtCCeceCCCeC* 0 2 

"211 EOP 219 2A 020769-1128 * BOT 100 KES 35o * RA-0897-lt ' ' 

116* EXT 160 2B 020769-1128 60 * SLO 200 EFU *** 60-023 5-1* ; '■ CM 

"52' CP 125 AN 020769-1128 *'"BOT» 100 AHX 50 » LEH* 

1165 EXT 139 AV 020769-1128 EG « BOT 100 COP *1-* ON LT* DOMC DOM* ■ 

‘82 PT 81 A3 020769-1129 « SLO 100 KBC lOo* 3*39-J * * 

1166 EXT 1*9 AH 020769-1128 CN * SLO 200 UHT 77' SHORT HKT* PW* 

"57 EN 123 AN 020769-1128 * RH OEX *3“t 2-1* • 

1167 EXT 123 AN 020769-1128 EN * RH OEX * 3—* 2-1* 

10 BK 1175 CCAP 020769-1128"* BK KAD 83 

*06 SVR 1175 CCAP 020769-1128 * BK KAB 83 1 

*1 POS 100 FL 020769-1129 « MULLINS PLS CHANGE * " 66=2862-09*"MR"“PAUL ALAN LEE* 1*165 N E 6 TH AVE APT 12* NORTH MI 

AHI FLA* « _ 

■*17 CRD 71 8X 02C769-112B • NURSE 69--3393-1 TAKE 36732"FRH”6'9-3'31'2-1 LEAVES OR f 21tC0 AND U SEND ME 100 UNTO UTIL 

AND I COLLECT THE « 21.00 BLYNN BO* » 

“58 EN 86 BK 020769-1129 » ' SLO 53 T 5* »""*B27"i* * 

1168 EXT 219 2A C20769-1128 EOP • BOT 100 KES 35n « RA-089tlJ ^ : 

“** WK 173 AC 020769-1130 * BOT 100 COT 32* 61*e-l«'S 

212 EOP 220 2A 020769-1128 * BOT 100 MSG 11- * PX-298B-2t ; 

"1169 EXT 161 ZB 020769-1128 HS * SLD 100 BIG 3’6-» ALT * '85=6599-1* 

10* nc 2*6 WRO "20769-1128 « PENNA ENGRC COMMON 15C-16 * t 
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— ^wifa*! *— Sl*-50' nX-'tT-f-GTO# — 3'T20"r<(-«-NDl.-503-02n69-0'?ZS 

n II 1 SL« 100 RLH MKI* H AN 13A 0211^0-09260 ' ' 

-?6n OTC 69 SN nsn 021169-0925 I ' SU* 9 CORP S MKT«— SN' 5656-l*-99-t ' 7"“ — 

UX 60 » SL* 20 SKH 50X9 RTC* 20 59X9 » NOL 506 021169-00264 

-ux 60 * St* 100 nr-33X9 r,TC* '-100 33X9-9 XH-150-021160-0926S rr- ^ 

260 nir. 13 Ft nwo 021160-002f, « St* SOO r’OTFP INO 6X9 6260-t« 500*. 4. 

-6 6- tlP'IO •2R' JO '0 2 1 1 .60-no?7 '« - OUYK-SOb-i'H” t 1 » uSv* — 695T^r«-5b^!lFV "X 

WM 09 » PUV9 90 WX 63 HO* f.TC* 3020-1* « NOL 505 021169-09250 

-35 CSC 0 AO NS f’’! 169-P027' » PLSRTRVASE U 3* ■ TMX OENNI S * ^ — 

WH 00 * aUY* 10 SFF HKT9 6116-19 * NOL 506 021169-0925D 

-025 SHD TYIJP • : ^ 

FI 10 9 RllVt 200 UCt MKT* 6663-1* 200* « AM 187 02 1 1 69-09'»64 , . ^ . 

— l7“Sr- 60--SN 021 160-0927-9— CXl-ni)Y*-10- SMM-lln*-flTC*—l063“H-e-)M:#-4 — — 

11 ST6 20 SM 021169-0927 » RE NOL 13 SM9 BUY* 16 WSW PRA 3 9 * GTC* CXI 36 * CTC ETC* SHUO READ CXI 39 * P,TC* SM* 

PT 66 « CXU BUY* 100 MOB 56X* GTC* 5535-29 100 CXL* » XM 151 021169-09269 

■"926 ■ NYC 'TMUPO ' : ' 

SN 67 • BUY* 50 LVO’PKT* GTC* 276- IT* « NOL 507 021169-0926 ' . 

Cn-67 ■» — B',rY9"100-FAl— 29»-CTC*~CXL— 2S*-';TC->r — 100-29*-*— XV«— 132-0211 69»e92-l 

FF 65 • CXL SI* 100 AO 12* CTC* 3366-2* CXL lOO* * ASE 166 021169-09260 

CK 61 -p-'PnSS tllJPF' SL9’Sl-SFC"HKT» -5l» » NOf 508 021169-09262 

FX 36 « SL* 60 SYO HKT* OAY* 0319-1* 60* * ASE 167 021169-0O27V 

—"26 TRMLS OOY'I AC “ P OF" PA GC PA GY " PA NOB ' PA : T 

CK 62 * POSS O'lPE SL* 100 SKH 08X* 100 581* * AM 188 021169-09265 

— KU-91-*— BUY* • 19-Pr;L-MKTS — 6U7-l»-B-N0L— 509-021169-09260 ' 

HM 92 * BUY* 5 OXY MKT* 6117-1-T* « NOL 510 021159-0926U 

-926 L 62-66 65 70-73-76-77 ■98-99 ^ 1 

FL 12 • SL* 100 CRP MKT* 6663-1* 100* * AC 163 021169-0926 

— FL 16 » BUY* 200 SWX 31T* 6123-2* 200* * AN 135 021169-09264 — — ) ’ 

US 110 * SL* 60 WP 32 » GTC* 3900-1* » NOL 511 021169-9926 _ 

— US' lll-B •• SL»- 20-LM -6Ra*— CTC* 3900-1* — *-NnL"5 12 -021 1 69-0926t) ^ — V 

6 PT 63 OF 021169-0928 » OTF. * RESTRS FINE FOODS * BRUCE Or4 ' 

— CO 5 * SL « 190 LIT 67 » GTC » 0622-1 » 100 » rt AM 189 021169-09260 

3 MB 5 K3 021169-0967 » NUTS 4 ^ 

— 1 r.MX 99 HH 021169-0927 * SELL* I JULY PORK BELLIES 33 162 - STP»-GTC *~CXCr-T2T52“STPr-6TC» 375t^* T-* P 

5 TE 0 PL NS 021169-0929 « BONNIE » HE WERE IN TRENTON ON SATURDAY AND PICKED UP OUR* TRAIN TICKFTS TO HASHINCTV 

— DN‘ FOR-* ■ THURSDAY— AND' VE*GPNNA-P ARK-Tl I CM T-ACRO SS' FROM- ntE-*“ST A-trON — TMAT-fONO-T-ERM-t^ARICTrtr-* EVEtTY N P L* * " 

926 0 69 7-17 70 136-0 71 105-0 72 151-0 73 188-0* 76 109-0 77 23-0 79 117-03 

BG 6 * ■ BUY » -19 CGX-HKT •*” 2661-1 * 19- * -» AC ' I 66 -021 I 69-0926 — 

KW 9 * BUY » no HHF 7- • GTC « 88-0826-1 * 100 * « AC 165 021169-0926 
~61 CRT60 CJ 02117>9-092B «• FEV CRD'RE 25-0368-1 »• HHX PR PAl D ' 21 1 2 5 'S HABE-AS-Of-JAN— 1-»6^X— AnorT-B 500 C R ~ Pr US CR" 8 0~ 
on FDR MATURITY TSY BILLS 2-6-69* EQUALS 416500 CR DUE ACCT* BOB CJ* * 

8G- 5-f - •BUY- *—16" S90— MKT— * 2661-1 — *—16 *— #-NQL-51 3-02 1 16-9-09 26« ! — 

CO 6 * CXL SL * 100 NFiP 26 « CTC « 6608-2 * 100 CXL * « AC 166 021169-09269 

“926 C 91 190-0 96 -63-0 93-1-17 : 

' CK 63 • POSS niJOE CXL BUY* 100 C 52Y.* CTC* CXL 100 521 C« CIB* B AV 107 021169-0925G 

~US'll2 * SL* 25AT 39 B-GTC* — 3900-^1 *-» •N0L“516-021 169-092S0 ! 

SX 69 « rXL SL* no U'/V 3R* C 50 ON SALF* GTC* 69-1* CXL* B AV 108 021169-09260 , . 


-i-! 
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BR JAKIS T VaiLEV « HRs HA 


CTC lA PA •02ii69-0<J32'# “SLA ’500 OAKLAND CONSOL I DATeo 2 369A-1 A "500*— < 

PCX 19 FL CRO 021269-0933 A BUYA 200 COLOCN WEST FINANCIAL "a A690.1A JOCA * 

.PL 16 A SLA IOC MAL 13- A" 112A-1.-A ICO’ A A ASE'6B 02 12ts-0C3 V™----- *-i-^ 

1A5 CON 39 CL 021269-0932 A QTE OENN ISON HINES < HLL T I H I NEPAL si H In-B t v c. . 

-92 CTC -IB-CN-DSD 02126990932-A- SI A-SOO'DIL-SEC -"tiE'-C-"--- ‘ MINESA CLA 

STA 2 PS 021269-0933 A — .i*c. t 

• ACK JUN FSA A _ 

10 PCS 9 LD 021269-093<i A BOB A PROD NOR CHANGE A 263-60-nins " 

MIC. J V.tllV . 511 S » J8 TERRACE I EORT lAUO FLA ISlU « TO|«KS-,Ri./r;"i‘!‘!.’-A 

Si^A^ * thanks 

ft n,.iG ANC I SENT YOU SEP HSG CN« THI f<C~CARThYff RE" BK~55j~UK p J ~ UUI i l I Hb S yZ l ^T IAS ^ 

9i7E*^D^2F^SE?ljEV‘A\'“?^ TER^"' ^OC OTO 13A NBR '225 C*™ ITl W a-^.-T- 

It n SK^‘“^;2^%”o9^2'!;'' ^8 CENTSA ' 0792-11“ 

II BRH 20° FL §R“ol;26l^9*33°r Tmo°BA BJ» , 

29 FENO 17 HU 021269-0939 A SLA '^or rL 021269-0933 

R'.?-!5-:-5s:..;s”-AE=5K?;kE.;iifi-°^ “ 

FL 18 A BUY* 100 ECF MKTA 




■iwo'TfR;crs’ASo> — r 


*397-1 A 3HA S 


sfA“ 22 SrC 2 l 269 -C«ri“j{rDUNN IHL'-V 

Wf ‘ nothing DONEA-AO-2/IIA BUY TPO 



^/c^S7'RSi’;s'^i5 Lr¥™ 

"' ' ;E-;F-s;,iELE5::-.“f ¥ SiiiEE-'Sin- - 


*6 AH. 13 LD SP 021269-Pcii . 69 021269-0933 

.: facVi, cCr o";!'.;:.'. co, 


,s cer,s, 

ARIZONA 2A 
.C933T 
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TRADE OF 2/7* SOLO 100 SKL_3B- SHORT»_ I CHANCED ACCT M ITH ORDER R CP.M* FRO 


KRU BL« S 




DR 20, ( YR HIRE 


... . I 

CRO ?.o RK 021269-1111 * ALEX* RE TRADE OF 2/7* SOLO 
H 1 2-27200* |ran?f^ MRHAVS A* CCMPUIER TECH* NATL CAR RENTAL CC« ANC_Aj!_ 

AR WRA 02l269"llil BOT 100 KAY WINDSOR 161# # 8930 I I . . - - ■ - ' ■— 

Js « r^RCrNS-02ll69--lUr-™-UINDC™^^^^ 10_!_LVC 

SEC. hSo °-^CctrEcii--20;0C--N0W --2Ol - CK^RECO CNLY !10. ' AOV",BJL ■■CRD«-| 

it-OF I'o S^ciu^ollr i--PZ° PRECl'siCN INSTRU -AltOt-L-ES' STT— I'S ' 

CN n2 2 BUY* 5 ELT WT* SAY* 1530-1* 5* * AC 375 021269-nilP ■ 

hkt * — 

285 CRO 50 CS*q2ll69-mj!rcjH_j^^ ^ SELL INC „ TDA_.IliV^l_*. 

4rCC-?23-2k^02irl-9oilTV^CKD^HGN-RlDUTREjENT^REC“CDJr60N^T5-S5P^“cTtGl^^ pSr , IN I’tnifPr-^USr-C 


“*-^nA *' filJY* * 20Q**’CGX 19”**'"DAY*~""25AC— T * 20C* * AC 376 C21269— llllO . 

68 FF IA5 HRF 021269-1111 * SLD 300 SUH 19J» BUST ACCT FF 9868-1* PP~A3 39-2 I 

76 CCE IC2 PT 021269-lllX‘'"*~ANDY'SF*'SENT PKG NBft I 2-10-69* ALLVNPT* * 

It SN 123 AM CEUM-l “* BOT 500 ICA 13 * SNBA* 83 HEISS I KCRSl* * 

'RB-n-* -Si;ff*50-C?D-MKn--25Al--T*-50*--*-Ar-377 D21269OlllA— - 

J^A5 FL 0 KRG NS 021269-1111 «_RyFP»_RIEGEL TEXT_ILE_^5/93 «*•:«* 



^7 SX § rx"Nfo2?269-ulr^--Hfva^S--BrDY"irURRY'lN ’iF S0-VELL"KrHE-BET7'Ei«-TiIRFT<ETND-«Y-C00C-H0RNlNCr^ 

l^541^9!’'GC°0^!^6;-lul^"■%^s'wo?^ I— 

n^A^ .S THIS CURE OF 1 18 ^ 

- 1 HVE ONLY 1 « LOT— AOV PLS OE* » '" „ . 

-t!•D7L^\7c-72}2tr^il^l-^-GR^A7EEL-%^7R^3{2^-:U2^HER7•T^^ 1=> bblNU U L L O-nT»-DRYTT^TlDSnyXr 

- irG''ER7 ? aS“-h“72?2[I-7i U -»--Va??Sr- IND-INT* 100 INTERCCNT INENTAL^ CCPPUTTNG-OK-OFF»-^86-5=Tir-l 

157 END 135 LS CRD 021269-1112 * BUY* IM THA 6X-78 KKT* DAY* 2576-1* IK* * 

-•91-HENO 133 LS 02 1269- 1 1 1 r *- BUY* ' 50C -SA-27t * DAY* 1007-1* 500* * 

76 EV 0 V^aC NS 021269-*! 120 h BG At-7C 99“*— C I X 81 T 37-90 69X— 7 0# 30 X 1 9S . ■ - — n „„ t., — 

"59 -SMD-122'AK-TGN’02126 9-=’nT3~*~F0R-RBR“CS*~BN'C'PRV*~37-8*"lDa^q«~-KNC^Rr* 92B-3* 6C-5Cr# vUUi | 

286 CRD 67 P8 021269-1111 # hAOOAO# AOV OKP TOY BOOtOC TO 0659# TWX ER # S .. . 

•• os 51 * SL» 200"CFl MKT»-07A7-1«-2C0# ■•#■■AC• 37B ' C21269-11U1 
25 CP 113 AK 02U69-1111 « SLO 100 ROI 21£* 6587-2* NL* ! T— 

28 AR 129 XV, C21269-lin--*— B0T-2C0-CT"59-»-0N'60-LT» -RPH # 

989 EXT 166 ZB 021269-lltl OE * BOT 1000 SHX 33* 0E-I931rl* — 

-A0-0E"l«9-2B-C2126T-rn-3-|r-^B0T-t0a-CKU"PR"25X*—0E-A375-r~l 

990 EXT 167 28 021269-1111 NO * BOT 300 CRL 37* OPN* NQ-1307-l * . 
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Mc r.N<.jc«. lire uu IVUI hcOAKUir AS AN ATTRACTIVE BOV FOR GRRESSIVE ACCOUNTS* 

"526 TERK CF'inNr'0T8~N0“RESPCNSE~T0“TSC 

256 CN 0 KA NS 021265-1531 * * TFX « OAV KW 


inii IhbUt; Al 

WOULD BE INCLINED TO AVOID* RCH *7 





w 114 VC. 7-4^4 ft m «iu « MILL u KLO ocNC Rcil CF THE CATTLE REPCRT IT< nilT « TLv a r\Ai» u.i 

270 KC AlO VUD ^ 2126 'j"l 603 ‘* TJH"T“H’"A"N" K *St “HE ‘CFH * THAT ATTNY‘*FOR TRANSFER — ^AEFNT~UTr f“~wnT“AODn ^ ^ 

-ISTrI??CN SEC e« that said AT TNY STArjjgfrifll*^? 

•RECUESr his SHARES* TO BE REGISTERED* SCOTT LCNC BRF* ..* « ~ 

“ 777 ' STA 129"0H 021265 =T 527 ~*‘ ASE*~A 00 ^BDVRI)r" 700 ~A 2 “HS“A 7 * — CH'*~' S ' " ■■■ 

_ A51 BRH 255 DC 02I265-153C * DEVERLV HAYES - RE GECRGE D HORSE* ACCT NUMBER IS 5S-37CS-I* aunarr 

021269-1526" *■ 'BOB LA* THAT'IS' A- FINE’LOOKING GROUP ■D0NT"V0U"D0~>NV"¥DRK"T1CWN *~TI(ERE^“Vnll-nniiT—rA. 

K AS TIREC AS WE DO THAT IS A GOOD* IDEA CCHE VISIT US AND I HILL SUPPLY THE BEERS tFS S7« * " YOU DONT^ £00 

■enECRD^167 EG 021265^1526" * MAB *" TDE-2/6 -B0T lOO' WHI^I^C-^I^lrL^^^SS-7°|-^5l554^^Ps^A•cJ-T^^ 

loSinoNiL'iSJ SN^f-lirPLs'A'oS^^HEN STK^I^rir^ELD^JH^N*^’' electron-datatt-contriton- nr--2^S6KT-,R)rcN: 

113 OE pete-* RE-ACCT -80-076 1-7C9 'AND -60-3233^-5C7-r NEEC^EITAL-yrTO-TTECE-ASe-C-EB-I T-ir TYPf 


•, 1 


Tmrpv THAN’ 


u 


FROM TYPE 9 * PLS ACV REGIS CRD * »v-« .o «hu B«-A^33-9CT •’NEEC-UEITAL-yS-.Tn-R-ECE-ASn 

ill °^* 2 *'’"^^ 2 *‘*‘''^^^*’'*'^'«^OS -2 - 5 HOHS-ACCT-KITH-CK-BAL-CF- 15 -CENTS-HRTTE-TT-OFFr— HP i 7 -oi-r-*- 

■ CAN TFR FH» CSR°Cljr CF ^TOKN^O"ADv\AP°•L-^CA^^“.lT~f N ■ Ac'cT Y OU 

si? lNBR"^D^NT3?roSr02^5"0R0^CU3®'‘'''''“‘"“''*""""^‘= 



tKon LU IN UUT 026^ URO 0133 — w,.r • 

"sla UB 

■7* HE SLO ICO MAGELLAN 5«* ’ FOR 06 57-8 1*' ^NO^CCNF *° ASCf’i-Su-^Se SLD*•Ioo-v*^^lF•"^^«e°V^??tlI--’’^® 

_ AND CN The sake cay* HE SLO 100 AB ^ **■** VALUE LINE 3 CTS* FOR 2225-72* KO‘CONF*' 

“C 32* FCR C657ABI* ""NO CONF* ‘ PLS SEND* ThEH 'CP*' « — ' 

C21269-1526 > BOT 100 TG 33c THRU 9659850 PCX* 07-5292-2* t 

goT^QTrsvN-in-rrfTTAT— 

JfHm‘BST"p?^I^S’GK”p\s* HljD\rS^O^r??x~°??^ SSRjlS^TKf'ISRLSFr*'*''^"'^'^ 

J.^Pc*0 HRG NS 021265 Ax 536;* -LETTS* CONE' SHOW THIS TCA^'i^M^I' 

315 LA 399 HRD^C21265^flAA*» AU * INTERESTING' CCNGER TERM"SBErOO'TrcTr'inff!"A'CC“<l"CH'"r“'^ 

■li ucln Tl 5'h“"n'G'--Wo®n%5^SoS\c?S STaM »TJJ«L>>-5y..?3U.-.l^MA Cg,q tA ,S lN??>5 f^ F%B 11 AT 1125 NY* T. 
,.U9.CL 0 CL NS 021265-1531 « -75C7?29C3eCCC» i5£C5e5Ce3CCOO» |7916301C15575* I 792155 ir. 2 r 53 c* 5 7 o,.,* 5 ,r,onr, .,e ' 
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fQj _* c*!.’ * CCO'fc* tU> • i/u>\ • tt . •, - — • 

j jVv%!ij^<#^fr«Au4Vj"0KT--'»-p”ir-piir^TTTirT>wr-«-pR!rTr7r LESS uxs hs t« iAh • bUA -«« i,\tr u sdp » sbk 

I*-- -^^Ic'\'^kky”x#^**IcD60 item "10“ XC t IST"Ft¥"l'3“l96CRCC‘dXTE”TT<0Rrr"f^fff*2'OT“l^»7J^‘*lCC -• T" 

I* V^o’^pns 12 CO 021369-0C31 « MULLINS ASSIGNING 9 26-0A77-1I SS NDR 1Q6-10-699B tf ^ CERIDWEN 

VeIi‘kAN j?wRr; C«RR! ACE -HILL- AJ-TS ZlV* 5225 CLEHSCA-AvEKiUE-T-COL-UHB ir S (rTT^ aCfiT-CO-W-l 

its cJc 11 FL CRO 02136S-C931 A SL« 500 FOOD FAIR PR OP KS 3« 5557-1* 500* » 

I" ^1-39 » ■•SU» IOC "PAG PR- PKT*“BCPA"»'AN"^9"ff21-36S-0931» " ^ 

,f,!B\3*tM02U6t-C93l'S''jEt«%yB\2-«2r3tr7-rtLD-5C0--GCP:2Ot-*-pRrCE-ON->,HrTn!RnTO^t^ 

' ■— rI'‘bkD^ 1S PA'^C2l3t9-C<;31^**^SL* 2 H CNP CV"5o-93 113* i377-6'i fHCTTKOUS-AND* S i 

ll 16 TO 02”t9-CO3l » KCCARIHY* RE JAN CCMK RUN FOR 65-12* 65-1601-1 SHD BE DEDUCTeO 3101-? DEDUCTED 18 

-®IJ-5ut-rCE0UCTE0 l2;65*-ALL-THESE TRA0ES-VEaE-CXL0— -Hv-"Ai)-3irsTeo--wftT-(Ts-fTirw-rt0FTOTrrT 

rtc \ / Ft BRD 02136O-0S31 * SL » 50C EARTEP INC 61* 6269-1 * SCO* * _ . 

"* cca;- Lmg 9 -o 9 j 5 ~ if ~ i n<M-~grjErrr~B'yD"oRDi^sTRBCLrT&trTHis~KUHBER» Ncc-^ntu* sci sotibs 63i i(ni_ 


**“ 6 BKM CCA«* L213c9-l/yjP » o*'" kCbIL\.i» d*»u — -- 

.«'<?* l0*0S*021J65-CS3r * COtiC-HU* RE* OPENS '2/12 AVS'CB- 100" PCL"3ea»OB-100“PCC~3-eir-2KirT0rjn:0RETA-OSri 

FX 19 # SL* 75 UT PR 67* DAY* 6697-1* * NQL ) 36 021369-0931 

, g- eUYfSOC DHY-- 35 A 0 AV*— 37-U-TR-T.-rR»-5nC-3S*-*->K-55-07r3E9=D9-3TC ; T . ^ 

. FF 37 * SL* 6 CC DcX 6 Sn* 6C6I-1* 6C0* « AN 60 ''21369" C931* ; ^ • 

'* SH 35 * BUY* 2C0 OEX KKTI CGP* ?CC« A 'AN Al 021369-C'«lt) 

1*7 DTC SO CL ORC C21369-C931 * SL* 100 TRANS VORLD Lli^ElNS OF CALIF 6 * CL 2608-1* OB * * ■ 

• -3 CP° 3 ^uaA 021369-0932 « RE OPENS * A03 SELL 25 HCNEV CCHB SyStEKS-7t-CAY"0RDER»-TJTC-* ^ 

IC^ON 0 CSC NS 021’69-0935 * *LL MIRES - THOSE RECEIVING CUSTCKER CONFIRMATIONS AT N ITEtn* PL E ASE B E SURE AND A 
OV OS HERE ON CSC- IF Y 01 J"ARr -STEPPINC - 0 UT- 0 F«-THE- 6 LDC-CB"HAVE-TC-CEAVE-jaRE-UN'ATTENDEU FUir-ANrT>-EaTDTr OF I IHfc* IHIS"' 

" - "VTIKE^WlRI^U^RECAROSNOt E ILLS^ IF^SOKE UNEXPECTED PROBLEM -OEVELCPSTri-ACSO-IT S“IMPORTAIirrTRAt VOD-TORN OTrOR-KEfc'ns-IRE "K- 

' ‘NNc^S^Elvru^orAr^oNrSs'S^ARE *^ there FOR THE DAYS' wcRK»-AKirTC- NOT--TORN-ir-oFiTiNnTOERyr™irirTir-oRofsnEK 6 -T(r- 

~~ CANNCT EKPRESS^ENCOCK -TFE "^HPCBTANCE- TIF-^CUR-DC INC-S0—AS--TCEVJS~K1Kfc* IS USbU AS A 'UAC11 =Mp IN CASfc Lh •NV“EnERT;ENt Y LR HHE— 
N ME HAVE TO* MAKE SCME ANNOUN’CEMEMT ■ 1— _ 

■ TO ALL IN CASE COMPUTER FAILS* TEC C» • 

36 End 20 PA 02l’t9-C931 « SL* 1 H NER CV 5—88 9-', 2* 6630-6* ONE THOUSAND* $ _ 

S9 TASi '7 TO 021»t9-C932 * MCCARTHY* RE” JAN CORK RUN FOR" 65-12 f-ACCT' 620-2 -SHC”Bt Ck ADDTL 65T7(m6'2_6=2 AODTC-37, 

1C* 167e-2 AOOTL 21,63* 2C09-2 ADDTL 79,25* 2I6C-2 ADDTL 18,30* 2262-2 ADDTL 62,96* 2967-1 ADDTL 30,67* 31C3-2 ACDTL 179 

;96* 3103-3 ACDTL •.Bfi,-96«-3166-l*A0DTL ; 0 

17.61* ALL TRACES APPR CN STMTS - HV ADJLSTEO FR« PLS FIX YR END TNX JUDY* * 

FL 13 * SL* lOC TF 39ca 2523-2* • XH 62 021369-C9310 ■" 

35 BNO 21 PA 021569-0931 * SL* 1 M NER CV 5—80 961* 6630-1* ONE THOUS AND* * 

■ TL" 23 * CXI. BUY* ICO FCB 13* ONR* GTC* 6603-1 CXL* • AM 56-021369-0931- 

23 HEXO 5 CN 021269-C931 * SL* 50C BPT 22* DAY* 5E62-2* 'DC* * 

BL*7 *”SL« 200-SNK-27*- GTC* CXL-100-A-n7irGTC»-~I5C3=2*-2Cffr-* AN 62 021369^09^1^ ^ 

60 STA 11 OS C21369-0932 .* GRACE MU* RE OPENS 2/12 U SAY ^AIIL_CB 25 CHB 18* IT SHUO BE AB 29 CHB 16 AND SENT I T 3N 

PYC CPENS ACV* LCRETA OS* * - . : 

BL « • BUY* ICC RCP MKT* 1315-2* ICO* * XH 63 021369-C921C i 

SH 36 < BUY* 2C0 OCX MKT* THINS* BCP* 2CC* < AN 63 021369-0931 
ri G? « srs 3 HW< MKT* 1579-1* 3» '» KOL 135 021369-09312 


4- 




Exhibit A Annexed to Affidavit of Michael J. MaA.llistev 




pens HAS ALHEtoy syfHtiEo* EVEnyrmN-c needed twice ' this is hu error in overdelivey* and he demands 5tk e returned to c 


5rt"HTs'H^r?Erat«I^l turn it over to his a ttorney for leacai, action* *CV JUDY PK H II . 

^^66 RL 114 AM 021369 - U 00 » ” BOT 100 CSK " 36 *" 'CTC* f’* , , . 

\S 879 EXT 102 A.\ 021369-111:8 CN » BOT* 200 STN 57 t LVS 200 MS 


-.-V 469 etc 9 rFS 0n369-U05 »'si» 500 hOHEST:.-.' MINERALS 6-r "9 l25=Vr-500*-S-— “ 

3C CBT 33 WA 021369-lHA « t BUY* 5 CONTRACTS U£C WHEAT 1969 MK T » I 17-5520-2 5 
— • •• -JB 5^-r-8UY» -S-G MKT* DAY t -9 199- lf-5-G*--r-NOC-952 -02n69=--ITCeh • " 


CONTRACTS* S 


tlJs KC 139®W?C 021369-UC8”* DON 'ryw HILL OR ACCri.OC YR RET O F 977,09 IS CQT RE» US TSY 2« 69-69 ETC* FRANK TABS 
-- - 7L 135 * au% 100 ELC 26*-CTC* ' 9939-lTr *• AH 233 021369-1108*. 

NX 55 * BUY* ICO IG MKT* DAY* NK 8982-1* # XW 222 021369-11091 

965‘OTC 61 Po ORO 021369-1108 t ' SL* 100 OURIRQN 26* CTC* CXl 261iI DAYS B5-3l3i-l» S 

89 FF 257 W9A 021369-llOB * BOT 300 MOULDING INC 95-* LVS 50Q ON 96 LT* « 3305-1 t . 

92-EN"138AC 021369-llCe SC'EN* ■AVX‘’13--flCl* S" ' ~~ • 

860 EXT 96 28 021269-UCB ECP ♦ SLO 100 MIO 23X* 03-010 C-0S 

130 ECP 97 23 021369-1108 * BCT 100 CO 99-* 03"0100-0S • . 

881 EXT 138 AC 021369-llCe EN .« EN* AVX 12~S ICl* S 

-72 IS 258 HRA 021369-irCd * SLO 68 SALADMASTEt VCCRP 26a* ( 9095-1 1 

239 AH 70 KE 021369-1103 * JOM* WHO 010 BLOCD CS* TKS* KENO* * 

» -SL * ICO GAF 291-* CTC-*- ■2737--1-*" lC0 CTC'*-*-AV-r6Z-C2T3T9=TlTJ9Tr 

105 CN 139 AC 021369-110’J • SLO 100 ASH 28 * 9397-1* S 

882 EXT 97 26 021369-11C8 EOP » BOT 100 GO 99-« OT-OICO-OS' 

CP 3S * BUY** ICO LIT PR8 96* C - DISC** CTC** CXL 96;* GTC* 7*13-1 BK NR 53991* 100-96t C - 

DISC CTC*» CXL 965; GTC* * * AM 235 021269-11081" " 

966 CTC B1 BO 021369-1108 * SL ** IOC BORNE CHEM 3* 1995-1* » 

^967 cre 3 1 FL C RD 021 369-1106 « SL * 500 BAR7EP IND 6* CXl«-6t« 6299-1* 500* I 

’ ^ p's 52 * SL* S^BNE MKT* 1279-1* 5* * ASE 332 021369-llCeO 

■■■^116 KC 19C WRC 021369-11C8 * DON RE AS OF 2-11 LC ’ 2 50 NUVEEN"TAX« EXEMPT BONO UNITS STRIES 20* 97-69 PLUS lt55 IN 

T PER UNIT B 82-3217-1* SOLD 96-0129-0 KC PLS WIRE IK LCL CF OTHER SIDE THANKS * FRANK 7AB* 

139 EOP 98 28 021269-1109 < BOT 50C CO 96* FA-50S5-1* 

883 EXT 139 AC 021369-11C8 CN * SLO 100 ASM 28 * 9397-1* S 






im-: 





“33 RB 103-AN 02 1269- l'l08 '* SLO* -IC0 "mSE"" 29" » -M"9’6l3-i V'fi'SS 
689 EXT 93 23 021369-11C8 EOP » BOT IOC CO 96* FA-5095-1* _ _ _ 

■ KC 116 * BUY* 100 PSY 991* CTC* CXL 99 < GTC* 8173-2* * ■aN'173 021369-1109 

85 FF 259 WRA 021369-1108 * EOT 500 MOULDINGS INC 95-* ON 96 LT* « 3305-1 S 

“ TL 11'', »' SL* 3 FCF MXI* DAY* 9191-1* * NOL 953 021369-1108S 
39 AR 133 AK C21269-1109 * SLO 30 MSE 29-« 1C81-1S 


3T3'svr' 957 CCAP' O2l‘369-rt09‘ *“SF' REJECT*“9A0“0R0ER“SYHBcrniAB I HI 5 " KOMS'ER* NCL 26 SF* BUY* 25 toR PITlTRt* CfCi 

“■ -^S17'cTC*^62*fl 021369A11C8 *' ARNIE' '' I LNDERSTAND THERE ' 1 S “A-'M kf CF~BARTFi>~'>rA'ei~BVn7?rc^grEC 6-7 ACV C0V?ART 7f 

' HS ilO * BUY* 50 UVV 201* GJC* 7192-lT# « NOL 959 02 13^9j;^l 10jBE_ ^ ; 

“ 109 TERM' EG LIKE C18 NOW RESPCHDING ' 

190 EOP 99 ZB 021369-1108 * BCT IOC CO 96C* FS-0009-2S ^ 

“ 8es"cxr 191 Aa" G2136‘S-11C8“ShO'* ■■SL0 -10"VRN'*9'9t* C"HKT*-T57(n 98^01 1 0-0 * "i ^ ' T 

31 EL 72 LY C21369-1108 * SLO 100 CPR 66 THRO 9899650 PCX* 10-738-1* PILLS* * 

79 SHO 190 AC 021369-1103' » BCT 2 SHP 33 * CTC* EC CUCSE*" SHC" 16'6l * 

• 886 EXT 190 AC 021365-1108 SHC * BOT 2 SHP 33 « GTC* EC CLOSE* ShD 166* * 

■ 257 TAB 115 CN 021369-1109 ♦' NYR 1* lOO'NOKTH SHORE NAiL'BK' 29*»""6"EN-;i8&l'^I~PC 590-9859-1 NET^X C 

NC* • •• _ 

■■""74 SliD 15? AA 071X97-1117 *“NrT lOfl .ATM EXYA'C vkT* FTTI rxF*—* ) Z. „ ■ .. 
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. POTH AT THE SAKE TIKE AS 6CCC WAS » PLS C ONFIRM B ALANCE 

•••--’--^^^RDCrVsJc 53 'c - 5 ‘cal-- 5900 -^^ ^ 

13 AK , ,,, wIRES-'STOP ORDERS ARE PROHIBITED IN 


’I"?3 AflOOA'cCAP C2l3t9-lU7 « ''^JECT #. MISPLACED FIGS ZCR CP 

l* L« Lie- 1-TI.« LTM PACT KCO« OXY* 0 „„ „ HU PR 6* HU PR C« XRX« 13 EER...LS6Sg_.J _ 


PR R Pd 7 rPo"pr 7 rSTK TDYK TDY PR^ N UK HU PR A* WU PR e« HU_PR_ »JLPXJLn._PgB 

'rA”ND\7'cx'on3L9-UPe r"Bur/ *5 H. INV CC OF AKERJL^TJLJlIg O-I* S5M» HO WS OOZ-2U m--jl*-Lt.gmi. 
■'P LONG A319 CHEP.RYP^tE AVE MEMCHIS TENN« # 

y LUiNu -f^iA- wiw ^.z-uicifu icr \»i 


sf 5;;syn;!;rsSt^£s; OK 




“«“r 


— 

tl9^^”?a“'-D'’G2lt6%-U2i*p'‘-°plNN'=iNl° R.^^n fS^AcV^grsSND CPYOFOCA HHICHP W ILSON AND MCILVAINE .,_ST_ATE1„ 

release ■■*CCT«i"96-C090'"SC0Tr_L0NG HRS* * OANKERS TRUST SENDING IN I H CZARK AIRLINES 5n« l/I/e 8_VS_j^ 

-Ir-FA 53 W3 02lSfr9-ni9 -»“ ’ET KAVCOCOA- J910* UR 83if^n0-7t 
59 KA Pi V<3 »•» “ -croATinM roRD flP ARFRICA 1 


nI GrrRU-ilie * PKIL* RECRAtJoN CCRP irAKiMCA.U SI-D..* SUE S 

135 LA 0 KRG NS 021)65-1117 8 MILS* 5p„®522o*^l^LONG*^3«* 75A8-i LONG lOM TSV BILLS DUE 2-20-69 Kt 

66 SF 1A5 WRC 02l3'-9-Ul7 * ^9® FOR 91 cMl2 OAY^l LLS«°FRICAr'2^1A^9-T5-tAST"0AY--pL-S'A0V*— HUSTO^CCETr 

— SlSSy;:- ;S°oa " VIh” iiil IF n OCtOOT »0. « IMN. r. .e.W I 001 « I.COO» , _ 

•nyi.”o".S";iroir»;-U.5%’r,!"oK“l!«‘;«o5sN«»™r«-*«H..C.»-.««OVS.-CONV-!-S-CFFEOEO-IO<IAY-.BOT.*CCCr- 

109 EXT 10 ? a 5 0ili69-lll7 TE « SCO 300 CAR 19T* %-C* TE 30* SHS ^ 

■•OC'77 


105 Av 0^1 i i 1 1 It ' 4_..; 

■3?^IvR^;C7^^a^LnI^U??'*”T"«e:?c?*°?NCCM;iE?^TRANSM.SSJ^M 

■?a^Ei?°it? "II 1 ' bSi: \io\sV\i:\\ Kara"62*^___ 

- aVs * II* 100 CVl 19* DAY* C201-2* ICO* * AC 357 021369-11171 

70 IIS 199 Xh C21769-1121 * SLO ICO FLT 63t» hS 1)?*. if 

■1036 EXT 0 ZA NS f'21169-1117 EBP •*■■■ BOT"100*RCA 99 » WK-6151^^^ 

CC 78 * eUY* 2C t'GI KKT* 9295-1* KCL 993 C21369-111TA - . , . -ocr— rr « YerCF^sm ~V 

969 OTC 35 SF 021369-1118 * NYR 6* 30 ZB 62o* B 98-9987-0 S 98-2953-1 CCI XPCTSnF# 

RA 57 * SL. 200 NRI M9T* 6087-1* 200* * AM 257 OZiaB^-Jf^A 

169 EDP 0 ZA NS 02ri69-U17 * SOLD IOC H.EC 20?* S.\-C116-2 RC i 

U37 EXT 15'* AA 02l3t9-lH7 HU * DOT IOC COI 26 * 0923-1* * 


H 80* 
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72 rI 2erwR0"021369-r25V#'"'HURIEi;‘ RA* 7017-1 K TS UNDER IM; WE CONT , CHRP INTf CAN 1 EL tKUn > 

“•rL"2A0'V’‘ CXV UUY«‘'i0C."Mff(r^0<i"fflCV~5T7A-3«"’CxL'l» * AN J9A 021S69=T25^^ 

IfiA FF 380 AK 021369-125U * SLO 10 PRO 1 2C- * 9307-lt 

-2317 EXI 311 XK 0 2 1 369- 12 54 “ PL X‘ BOT 100 SKO 25X« 584^-2# ?tK * . ■ • ■ 

71 HC A93 WRA 021369-1257 » SLO 50 ARDEN MAYFAIR INC 1A7* « 71A 9-1 S 

“iis LA 70 10 021369-126A x" SAM LAX RE C XC" 6' 300 PAC 'A I R TRANSPT 6- U SAY TRADE* SIaNOS NOT CXLO. RE OUR 66 CX> B ETC* 

— 3 °viRS''l 3 ^ SN’02i:369=i2’5'5-r““jLSTlN-RE‘RC“CoJ«Sv”l'rT'e^^^^^ OftU SAY lo£)6' GET kEPORT ENTER AN'miiEin^O* GET REPO 


RT WILL RC CCKM APPLY ON 2N0 1000 0 SN* » : ; p-.— 

A06 tab IA3 KY 02 1 369-1 25A ' NYR 3 » 3C W A KRUEGER CC 33* « B KY 3895-1 PLUS COMM S KY 992^-1 iET I ...S 

170 TL 171 BK 021369-5 556 « SLO 1 IBM 310-* 9AB6-l*i 

117 FA 220 WRJ 021369-1257 » ' DAVE * RE A521-2 NEED 762.00 « DANIEL * » 

• 766 OTC 262 HU 021369-1254 » BUY* 100 TROPICANA PRODUCT S 3 0 OB* DAY* 030 2-1* 100 30 * $ 

69”jB O'wRG'NS ■0 2li6’9-1254"*' PHILX'R'E'OXY CALl BCT C 4Bn LESS 20 CENTS* OIV PLUS I PERCENT STK H'RV OTC % 

747 OTC 238 KC 02137.9-1254 H BUY* 500 WADDELL C REED CL. A 67*._. 6790-l*_500»_t 

244 LA 0 TL NS 021369-1255'* REX* FINALLY GOT CAUGHT UP ^IGAIN AND HERE COKE SCKE MKRE* SEEMS L/XE HE BEEN BUSY FC^^ 

'last FEW DAYS HCP.E* » ' I 

254 TERM EG LINE ' C 18 ' NCH "RESPONDING 

37 PE 383 AK 021369-1256 * DOT 2C GUL 31 T* ON_A 32_LT* 0741- U ! 

"231 8 "EXT 294 AM " 0 21'3 69- 1254 CN" *"""ROT“10 5 "OHM 35'*" CPPfSiT'SBr" . ' • . 

V 77 F L P WP G NS 02 136 9-1254 _*....C.0WAt!i7>—Ut5AJlLE_JJJ.JEJ.IiD-tll<.T— I N-£ARJ.EP — .J-ULO-If*— £ : 

/■*5'3 TE 0 WAG NS 021369-1254 * KAY WINDSOR 15*-16» t 

79 FL 0 WRG NS 021369-1258 « RE STRATEGIC MATERIALS I -C * ^ — li 

36 NX 222 AV 02l3o9-1256 *' "SLO 100 HL" 35* "NX 92* HSi I 

no CMW 113 RB CF.0 ffEl 369-1255 * SI* 61 XRX MKT* 4657-2 * 1 - 

^2319 EXT" 312 XH" 02r3c9-l'25'4 RL'T" EOT "lOO-KNY " SSJ-'WC"? ' . 

FF 251 * BUY* 200 TFO I'.KT* 51C0-1* 200* « AV 285 021369^1^0 ’ 

587 CRD" 235 CN 021369-1254'* VAS ACV BAL 96-3 1 70- 1 ’ AVK* t ' 

407 TAB 115 EG 021369-1254 » NYR B» 50 BOHEMIA LUMBER 64* B 74-9902-1 NET S 76-3277-1 LESS CCMHISSION* XPT* 




407 TAB 115 EG 021369-1254 » NYR B* 50 BOHEMIA LUMBER 64* B 74-990 2-1 N ET 5 76-327T-i Cfc66 t.Lnn t as iuiM» 

* ■ ■ . - - ^ 

4Ce TAB 250 FF 021369-1254 » COA 2-11-69 SLC 200 CERRC CCPRORATION 19* SHUC EE OF* NOT 10* « V} 

255"C N0NE'OVER"9 

17 EK 1473 CCAP 021369-1254 « BK REJECT* MISPLACED FIGS 2 CR CR CR LF » TL;XXX»_^ 

'173 TL 0 LA NS 021 369-1258"* " BARB * ’ ITS" OK "LUV I KNC YOU' BEEN" BUSY*"" DON'T tJaRR7"r"AlNTA GCNrTA^ETHjP SETl 

97 tv 287 KRO 02136'9-l254 "* MARGE * "50-1 "" BOTH BNOS"'"lN" TFR 10M~A"ME!r"5"GR ^57l3"0"-sr3'* CTTN* 1^0 "AND TCf? 

APPAL ELED TV* GV INX 12-24 SUG U GET AFTER* MAL BIRD IN BNC DEPT DANIEL CRD* » _ 

■"43 "RK 2 55 HRC"0213E9^'12 54"** JACOBS" RK“FEB~2l"IS""HCRKINC"DATN’YSE“DIRECTEtnPAT * ' GKriCETBl: FULLY MCTTOEDl STfF WftS 

* • 

103 KW 299 28 02 1 369-1256 ■*"" BCT " 100' ENX "38- * "KW- ICl C-1 » 

178 CO 295 AH 021369-1255 « SLO 100 SKW 597.* FALKt 

"746 OTC" 69 PL CRD 021369-1255 * SL « 100 CRESCENT TECHNCL0GV57"»""1520=1""* nXTTTt 

153 DC 77 RA 021369-1255 * VERN* NO HV NOT SEET RHOADS YET* WHEN DID HF LV CC 1 WILL HV TO CALL* HARV MAYBE HE IS T 
HERfi' CARCL*'* 

409 TAB 117 EC 021369-1255 *_ NYR '»*_100_ BOHEMIA LUMBER_64^ 3 74-9 9 02-1 NET S 76-1784-1 LESS COMMISSION* X PT 

56 1C 155 LA 021369-1255 » 001 300 PAC AIR TRANSPCBT 6 - FRCH 9910 ACT CTC* 45-2076-1* I _ _ 

WH 146 « BUY* hOO IPS 25a OB* CTC*' 1027-l-T* 800 '« AN 295 021369-1254 "" 

85 EN 257 HI’.C 021369-1259 * PERSON EN RE YRS ON CSC- AND CEE- BASICAtLY NEUTRAL CN CEE* ANC FEEL LCW CCWNSlOE RISK 
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'‘16"HEN0 'I'i PX 021‘69-092'V » SLt 500 PF P 12-« 1525-2* 50U » » ' 

2« CSC I XW IG.V OPIAEG-CTET « HERE PAUL Xh t 

;.‘9‘5''oT<r'9' rF'‘fR 0 ”C' 2 1 '• ftV-o'')' 2 A X rL*“50bn\WlTA'rTiTiRrS'T=1l — 25gU ' ^ ’ C ' i> ~ g iyo ii~T ~ : 

15 OE 15 tiRD 021A09-C923 *. JJ_DEX 9501-1 1-7 SLD 175 GEN ANALYTICS VS* 1575.00 2-7* II Pn ixnn n/^ 

ANO 2-12 RfCX 150 SHRS HOT ABT OTHER *2 5^ “SHR S' R'JL ■CRO«'"« — - " 

3 NH 11 EL 021565-0927 . DU2 __PH IL I P _ BR 1 01 ER NiXE A PKT IN* BARTER INO ACV COWAN FL« t 

15 RCH 1 CO 021565-0526 * PCS SEND S'ANO P'SHEETS NB R '*"1302* -r7"f5*-r826* 2166 K f COPIES « 1030 2~C 0 ' P1ES « iT 

ST if CO ^ ^ 1 


«7 * CO * * “““ " ‘ 

112 C'tC'"'6"FX '0215t5-'C527 * tO BRfGANIE* FREE STATE GUGL'LO* FX* % — '■ 

CU 7 » SL* JO CKC FKT* 3610-1* 30* « AC 58 021569-05235 ' . 

BI 11*' SL* ICC TC MKT"* 1791-1 * * XH Al 021569-05231 — — — 

96 CTC 11 PX C21AtS-0923 * SL* 200 ELECTRONIC TRANSHIUSICN SYSTEM 6* 0550-1* 200 * t 

923 TRMLS OCWN PUS A RCH A SPR A HEND » A * " ^ ! ^ ' — — 

— 5. NS C21A65-C925_*_ CINNY* ANO HAPPY BIRTHDAY TG UR SON,,,* GEE THATS CUTE* WISH I HAS BORN ON V riAV* T tu 

INK ITS CUTE* HA HA* WUD U SENO GOOD OLO HALTER A“VAL M'S'G PLS* TNX/BAR"a * ^ 

■ ^^NrHHirE°hCr''r'°”^ ■■ ~ RECF.I_VE_j''l.CNFH* SCO 100 E C 20-* HO 7199-1* PLS S END FIGS* 

3 55 1 a 7^C0N^SN* -- ■ J-gO-PUTL-iy,*. MV BK CAME GAPBLE C « ITEM A9-0766-l'c 454 1 , 17f GOES 

^n,HU,wu be OUT OF 

923^-\eRM^' 3835M .ADV.CMJ^ 

■ 923"L^T.yuP ‘^LNCKr^'^*' SO L D 50 KID 197 3635-1 ADV DON SN* i 

--?yv? S OT* CVC O NR* CXL 50* GTC* 907C-1T* ICO C* » AV 26 021A69-092SR 

^HNX HHITEH^HC*’’*^^^ * PAH-ED R-ECEIVE* KM CNFM* BOI 100 ASH 28" HQ 7560- ~ r» '' PLS ^ENO FIG ~^ 

PX 12 • SC* 2CG CA isi* 5*6’B2-'l'*‘'20C”’*"n>"'AN 2'6'"62T5’65~C523 

_5 80 5.FX 021565-0527 * TOWLE HFG* FX*_t 

jr rrp c« w * ' BUY* 'aOC AHER ICAN" ELECTR'CN IC'n:ADrT6T»“06'PTr^0»“i ^ 

Q^OIOQ ^cct for ohens ill 

- PK 16 * SL*^irBrMKSr25°ON'?HrslE*-4g2l-l*^lo2"2l'*%-S^4l^oiry-ol;iP^ * 

92j'^’'abNkup°\‘nckI°”- ?S.54?8-:a_ACV CR.BAL* RE 5373-1 A CV D R OR C R BAL CCHAN* S 

16 CE 27 CL 021A65-0525 » OTE GOLDEN CYCLE CL* t 

923 LNOK — — ■ 

— *- CRP.KKT' * 1791-2 * » AC 59 C21A69-05236 

” 1000- 1* ■"2 i' i'AC" 6C'C21569-0'9''2‘53 — 

o SB 200 6 69367A-2* 900 B 69-95AA-2 200 B 69-A02A-2 10 

* ?C0 ml 25«* C551- 1* 2C0* « AN 27 021A65-C52A* 
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2 LA 8 SHO C22169-C9’A * MIL8£M5 LA - I BLV THE POLITICALS WILL SEE 10 IT THAT THE SCL . S AR E* NOT STARVED FOR F 

DS BUl’OO.NOr UVERLOOK fhE ThREAl ifF HIGHER RATES * FOR OEPOSlIURSi IN ANY EVENT CANNOT SEE BOOM OHES FOR THEM, AND THE* 

PRICE/EAR.MNGS FATICS ARE NOT LOW El _ 

THER, OUR standard FCK RE COK.YENU INC*' SAV I NGS C LOANS IS TC PAY NC MORE THAN 125 PCT OF BOOK VALUE, AFTER* ALL FULL LIKE 

BANKS WHOSE EARNS ARE FICUREO AFTER N ^ L 

OBMAL INCOME TAXES* AND WCHICH SELL AT ABCUT 13 TIMES EARNS AND PAY CASH DIVCS OF BTI-A PCT* ARE , SELLING AT ABOUT 125 PN 

CF BOOK, SEE GENERAL 8ANCSHARES MAR I ^ ^ , 

KE» FICLANC* AND CE IRC 1 T'BANK'C IR'lS'T ICA MEETS IMIS TEST AMONGST THE* SEL.S, NCI MORE THAN A FEW 00 - RAYVIO RCF* .* 

1 OA 10 SFD C22U9-0935 * OOT AO 19A0-1 ICO FREOUENCY ELECT OLO 2/20 PLS REJURN SOLO IN TFR* DUD CR D* t ^ 

2 TL 23 SFD C221F9-CSA5' *"ann'TL RE '70993^-1' RE 36 WE STCCASl" A IRL I NES SHOWN IN SHRT PCSN* GATING KAY BACK AOV TNX i 

DCWC CRC* * 1 j 

e PI 20 SFD C22169~09AA * OANPT RE 3337-1 1327,02 OR BAL TODAY LAST CAY ACV* EDDIE CRD* 1327,02* 1 \ 

A BRM 17 CCAP 022169-093 0 * H U KAB lA ^ 

13 CRD 5 CM ■C22lN9-bS30'* OALi'hA RE 1 SCO GEN 0C91-1 ILL GIVE YOU* SOMECNES NAME TO DELIVER TO THAT. KNOWS ABT* I ^ 

FIS HEMS JPL OH* * ; : _5 

lA CRD 0 BI NS 02216S-0S30 * JAB CRD RE A521-1 WHEN CAN CUST EXP CEL 50 MPC TO BE* DEL TO J B SUSHNIK BT JK BT* 1 . 

15 CRD 6 CH 022l(.9-CS31 *_ BAL * B5-1990 HANTS TRF 60 CRl_NeR_l TC T YPE_2* H ILL.JH I SJfJCRE AS E__ NET. CR* JOE OH* 1 

2 FL 3 WRC 022169-0931 * r'h FL* RE BARTEP* WE SflLL HAVE NO't ^CEIVEO STOCK FRO~H TRANSFER AGENT* SCYTHE CCE* 1 ^ 

1 FF 29 SFO C22169-0S35 * Ff- RE UOT 100 7RN 27 1679-2 CN FF U 20 YR PRO ENID 12.06 SALES* AS THEY APPEA R ON T APE 

12,05-27- 12.in-27-~‘l2',22-2'7- ir,'3S-27-« r2,A2-”27 1,03-27 f'CR 500 SHS YRS FOR 100 SHS HAS IN THERE - * HCB SMD* I ^ 
8 SVR 31 CCAP C22169-C9A3 * hU KA8 33 TFRL. 3A ' 1 ^ 

16 CRD 9 KC O22lt9-0S3S « OCC* RE 5559-2 TFR CR BAL TG 1* HARRISKC* 1 X; 

11 STA A KC C221t9-CS3A * RAY*. RE OUT SELL ICC ASU 17 IIS CUR_3.FR0M ,P2. ENT,0_?/19_*..ACCT_3.57A-X.THAT_HAS„CHANCE.C_I 

0 A MKT CRUER YA OUR NO *53 CFO 17 CTC* DISREGARD OUT BUY 100 ATO lAX* RE ADO BUY 200 AS 59 NO REPORT NOR PAGED CFH REC 
0* CK RE COV AS YOU SAY cy;KC*_» 

6 PI 18 WRE 022 169-0S36’T DAN LEGAL TFR CK * 100 INTL MINING CCRP 7A-1305-1 « SCHWARTZ CCEl 

5 TAD 5 DE 022169-0932 * FRANK SEE .PAGE CFM YSTOY 2/20* SOLO 100 ORE SS ER_| N0U.STR,I,ES_3 L-F.0R_8 0ri)6_A2-2.IL_SI0CK_We _S 

OLD HAS 100 CIA 31 HUGH IS DIAMCNO SFAMRCCK# CORP’CK AND ADVISE CEDE* * 

A CD 6 HRC C22l£-9-'093A *_ RE CPEN CONFIRMS 2/20* U-FAIL* 0/5. 2C ATH*^S6« PR NDR 1A2* ASE S TA GRACE* 1 

2 CN 2 HRJ 022169-C93A « OTTO » SHIPPING REGD PKG NBR D90I62 DID 2-2C-69 * BOYLE CGE 1 

A NH 3 HRJ 02P169-093A.* ELSI E « SHIPPING REGD PKC_NnR_090 1 79 DTP 2-20- 69 * B OYL E CG E 1 

3 BO 1 HRJ 022169-09'2A .« BAKER « SHI PPING RCGCTk“G NB'r 090161' 'OTO 2-'20-69 « BOYLE CCE 1 

2 PK 19 HU C22U9-0932. *_JUOY* RE 2989-1 YES Ifi PN IN* IFR RE 22 12r 1. 2fl..UM CN*,..PAC..I N._T.FB_ONLX.ONCE/< EES_CR01 

2 MS 9 WRC C22169-093A « RE OPENS CONFIRM 2/20* U-FAIL* A/S 10 CHO 12 NBR77* YCUR 0/B 100 MOT 6t* GOES O/D 100 MO 

T 3-C 6XIT 7121-1* ASE STA GRACE* » _ 

7 CCE 0 BI NS 022169-C932 » HAL CGE RE~ri'2"!-l"-RE'cU llOC M FED LN DO 5,75 SER £ DUE* 7-25-69 HITHCUT CPN ATTACHED 

ACV IF YOU HUL FCP.KARO* CPN OR_CO YOU WA NT BO RETURNED AOV ASAP JK B T* * ______ 

3 KM. 2C Hu'C22U9-'0S22 * — vT*' RE"33 aT-1 CK PD 2/17* "f'cR 2,62 ■nhER’E”bo'ES THIS BELONG THX* LES CROi 

932 C AT C-2 9A 2-C. . ] 

3, LA 6 HRJ C22169-0935 '* a'nn’T ShIpPIn'g RbCD PK'(r'NB“R 090182 DTC 2-20-69 * BOYLE CGE * 

A KM 21 hl C22169-0932, *_V,l*.RF.32.35.z.lr2*. AEJER_ffP_l!!II_i;.U£IR.«_DN£5_i;5_e.a&_lH_£^511_AC£X_£_ZCU5.0_lii_(lG.1_JHESE« 

AF.E CCOC CHACES C MUST* BE PAID ACV LES CRD* 

.r..,r-iA « PFK rrNFIRMS 2/7P* VCI.R C/5 SO NVO l?r* GOES O/B 50 NVO 12** ASE STA GRACE* t 
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I 

I 

t; 


-art — tKi ' Vti io cr- /iR T Z" r-s — rr^CTf — usiz-i d e l i oo /^ru f- st t -c i i — nmt — errmt-r- 


•••-rc’ns** ’^2uY»'^i?n-pFN-HKT*-J<.'i'i=?»-50nt-r-ASC-350-02266S=Tt?0N T 

CRO A6 CV orePfcO-U?*/ « SHANK KA CRAIN CFM SOLO* 5 OK 60C* 5 OK 6B« t 

-sx 101 * - 0UY»-2Cc-i'rc-An*-t:TC«— <rA8P=Tr»-us-anzEirFREr-0F-rA-!c^^N-7Cu tu* » al J20 

■^^5K-A0-"-<-^LYA-irPI> Lll - a* C T Or niiY -TlTCl ICUC* r - ff SU A SI 0 2 2h6S-n20S 

■>\ .1^ n..u /.o ri n7?t.l,'}-ll20 t TAYLOR* CXL HV INI) I NT IN 100 KP. STEAK ON OFFC* 

■ -FA 102 * -OUY-*"irO-TT-7o^-*-CTC-»— Af.07=l-*-»"XW-2ZB-C'725'6'?=n20 
26 «■ PUYK iro LVO ICiX* OAY* RP22-1* * AH 283 022669-U20P 


CL 3989-1* CXL* t 


PZ 


. .. rv 11^0”* “"SH ANK’ K A—CR A 1 ^r~C FM-SCLD*”5*'n)r 6RC* 5 OK 60X,* * t V 

5A K 6 ■ _ .7.. . S give he THF SYHOCL fop * VANCE SANDERS SPECIAL FUND < THX CASTON CO * t 


KINGSLEY * PL! 

-LOG* lZ -- rTRX~ 


-FRtr*~T* 


61 FND ?A CO 022(-An-ll21 A 

T2-Fr"12r"AA' TCNT?7Tn9=nm 

ty ti 41 UH r?2A(.R- 1 17'J * II 10 JULY R SUGAR 3S2* UR 92* 6926-73 . , 

CP P 72 f£ 9 -ll 2 P-*-nK-RE-DOT-pOTH»»-lTS»-CCO-U-TELL-TH(rCOYrr-TO-tnVE-ME-THE-REPO(nr»X-SO-T-CAN-GET-lT-BUSTE^, 

- ‘’i'c^o erNs‘^S2^.*9^ri^0-*-RE-ic7-0K.-BOT-75-N-svr-30-*-7989=r^L-s-HAKE-n-7>r^Tr-r-FEPeAT-r.T-SHirsr-iNrt-BK*-r 

9AT EXT 76 All 022'-6O-U20 NR » ROT 300 PEN 5X» CTC* 2071-1* t 

0U"6S-»‘ -Ci;Y*-n“NC!K~TIKTV T r'n~«~N0l~-99 •5~C226-e9=n‘2C0 

PL 70 « RLY* lOCI H MKT* 520A-2* 100 H* * XR 229 022669-1120- ______ __ 

- - 3A2 CRO 82 or 022669-1 1 20 -ir— SUSS -=-Rt-A9C3-»IV VE RCVn FH DUPCNTT-IF-NOT-TnjP*-YO U CK IT ' O UT7-rNX-RHOADrT3C»-r 

33 CL 0 WRG NS 022669-112 5 * RE SL 2000 CUCMENAUR HILLANS 2ilO* 0616-1 I— o i ^ 

• -70 39 * 807*1(7 FKK-16-*-F0K» 3293-1 »”» 'AC 3 21-022659-11 20A 

360 CRO 67 CY 022669-1121) » SHANK LA CRAIN CFH SCJLC* 2 PRH 3585* 5 WN 130* ^ 

55- KA 76 CY C225<9i-r«2-t — KCN— ATI'S NFCSr-T “ 

IC6 DRH 96 EC 022669-1121 * DFS * R U IN FOR CALL « RAGS EG* I ^ ^ 

176 TAR 82 OE 022609-1 1 20 « — MCCARTHY’ NEW DAr FCR ' 3K“817- IS-l?6168r36TrXRE0IT-nF-C6 2637 IN AHT 825 , 36 -RNO-CREDI T 0 
BIT rie 177 <i IH AMT 2 17.Si'0 THESE CKS WERE LOST RY« CUSTOHER AND HV HAD PAYMENT STOPPED EKG DE« * 

- -> ^3 fl 16? HRH J7r(.T.9-1120 It -RM FP RARTFP THIS IS ST U L ’ I N •T F RS-AT-.ACrNT*— SHYTHF rCGCirt 


l09 SIA 102 HKM 022T.69-U20 * NRL* PLEASE CONHIRH* PUR 200 RS 65 20-R796-3* AUS BRMS 
—TL' 85' »— SL»-10C-AL-2T=» — 5390--2»-*-XW-3np-0226(r9=tT70 ~ ~~~~ 

HO 6? ( BUY* 25 T SC* CTC* CXL 69 « CTC* 2669-1- T* 25 T « « NOL 695 022669-1120 

-9 OC 71 CY CZZGto-llZl-* " SHANK •DC’ r.RAIN-CFH-SCL0»-10-CK'117-*-t 

281 5VR 935 CCAP C22669-1120 * FS REJECT* RAO CROER SYHBCL* KAB THIS NUHBCR* ASE 52 FS* BUY* 100 NOR 10* CTC* C62 



7-1* 100* 


36 FS 935 CCAP C2266<=-n2C » FS REJECT* RAO _..CrR SYHBCL* KAO THIS NUHBER* ASE 52 FS* BLY* ICO NOR 10* CTC* 062 


. 7-i»-ipq« 

968 EXT 131 AN 0276fS-U2C RB * ROT* 100 KFC 60-* RB 72* EFHI 

-- - 285 AH 36 CP C226fV-n2C-<— 0-l-S R E ■G-A-R-0*«-MY-33*«-TKS-CHAS-CPI*"» 

51 RB 131 an 022669-1120 * ROT* 10" KFC 60-* KB 72* EFHI ■ 

52 P.R 10 CY C22669- 1 121- » — SHANK' RH-CRAI N ' CFK-BCT *“1-PBN- 37 lC*-l-B0K-e56#-»- 

969 EXT 93 AV 027669-1120 SX « BUT 100 ED PR A 75-* LHH* 

38 •To~i65~AH"C22rr-9'»'n7 i ~» — stn-i-cr-HTT— 39* — 16-92^-2 u-cn* 

950 FXT 77 AP. 022669-1120 RA * HOT 100 AO 8T* 0 HKT* 0523-1* » 


■" 120 TFRH IN INTC CY-l-O'N 
363 CRD 58 CY 022669-1120 • 


SHANK HS GRAIN CFH POT* 5 SBK 266* HS SCLO* 1 BOK 863* » 
5P BL 133 XW C22T69-U2r »— DOT 100 WKR ' 6PC* ON 6 I ' IT*— BIT'A* ’BREC-S 
33 RA 130 AA C22669-1122 * ROT 1000 CVL Ifn* Q ll LT« VSIl-2* t 


‘aR 6TV'VL*:‘'63rnlN iVVoAyV 79M-1- •lbn«-Y97y-r J_0^;g)r^;iXiv*. 


Exhibit k Annexed to Affidavi 


~'TS SIIS Sl.iNI Htf. SHh WKIIK 10 . . - — 

^ promptly, wehhever fno# « 

37 WA ?07 XW C?RA(.q-iPl2 II SLD 100 USR 30# Ht 

' ■*'! Z^.C7?f>fi'J-t2n“FDP-» ROT-100-INA-'i)ri-# — 

ON 155 1 SL# t('0 ACO MKT# 2 ON SALE# DAY# 9501-1# 100C2# # AH 374 022669 1212 ~ 

-211 LNO or RCTKIFVAf-TO-TFRH -CSC » 4M 374 0Z26 69-I212 

3? NO 322 WRA 0226719-1211 # SLO 2M OA 45;-97 93 # f 5608-6 t ~ ° ^ ~ — ~ — 

IMO f«r A. (JJMO-uu lA . 1,01 ,A 0 „p, let! 0 JS;;- o,„_,, , 



33 NO 323 WRA 022669-1211 #“00 T— 2M "HA xr- C 2 - 92 . • o 1.5 i-r , i--nnn l 

56 OA 231 AM C22669- 121 2 # kl. 100 APY 14» 3fl24-l« SsP t-M-^B# 

1611 FXT 230 AM r 22 6f.9- 1 211— KC-# — SLD -poO' OH' 77-- , - -5 «! 7 I 1 

474 ore 69 CL 022669-121 1 # QTB A.MEKICAN FINANCIAL CL# » — — 

n35-^KC-204--x-„-o?2 67,9=1 rt-r-rr--scrT-TC0-7irc-9T-^xc^7i-^^^^--v---- ■ 

1612 fXT 31(1 24 022669-121 1 FOP # SOLI) 109 L\fn i^h u hs-SAB 1 • — ——____ 

527- me -72 f=S-022669=12Il--»--SL-A-lO0-BCRYnUH-.MF^Tj --OC07--Jf-lO0S - 

TR^HANSTS*Tn''-Llsi=’^TMr%«ncrDPS?-nF-!{MATrVrR-SiaRF^MrT^ArcrrT-T^^-RMv?,^rt^'''^ “'^FER# FROM LIOOIDONICS, CUS 

AY TENOCR COES* THRU. MOW WILL WE KAO SHARFS-TIinr-ACCEPT T0--8UY~S0ME-STICirTlN0#-1-Tl^TUHr-Krrr-nAV^mD0-TM! S’ SAME 

W-WMAr-OAY*T»''IS~I S“Pti 7 -nC 0 CTVB — # — 

3^4 Idp ^19^2^ T.27669-\'2ri-%---Snt"n-?rn-^T!;-.^-I^*-,,?.^ * Z S5 022659-1212L 

022669-1211 # SLD 100 CLL 7Cn# Sflul” 

lwI3 EXT 2CA XW C22669-12I1 KC’ tf ” - i no-ur r -j r . .. 

1614 FXT 319 2A (22669-1211 FOP . SOLO IM TA 67 # ^7.1^2, ‘ 

''Alf t.- go’i- wRM-022f rv--r 2 r4~r--R7i7--ii P--i.A^T ^ 

liriNG Sl NT T O ,•114,^1 Fnu FRANS- — ^ ^ " 

^0111 fnr fuRN isi-f i!-Ani) - 1 -wi th'-any-cf 

'XA.NS. ER FORA A-rrl,KLc Ft MO NTHS S-YTHF rfF* II ~ 

^6 WR6 44 C8T 02266 9-^ 50 ^ 0 ^ t^pay'^ SO^POA/ ^pr293r9#”'t 

EE J ' ^ 

4 9 ^“on-t 6 B^U -9 TlMeS-OF--S^ 

'JLL ‘•UJN# .WCK-Atn-TJUtsr-VEKr-CHG — 

?6!5'rXT'32o'lA"rr2t6;i?i;i%9nFiF'^V^ *' HS-SaSwi 

42‘I ITC /■> SF ',.227 69-1 ’Ip'y ^iivi>*,| ^ 10“ ’ » "HS-5Rn3--2S — — 

I. I# IfO I'ON 49 # p 4.5-2613-1 PC S 98-99R7-0# XPCSE SF# . 
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J 


r; ”57? xr r- r ’?7v;-10'0 * RE So[d ?C0 ill 2?-« DISR EGARD REPORT NOT* FDR U « XWt , 

I r-Vi c 77 \U-t:-AH-a--r.DT-l 0 (“ALir-ir»-CTC'r--ARCC=n«r-T-^ ; ^ ^ 

■ : * p' ^ — 

», % ircc r f* VM " '*■ ' f*T UC“‘ ’ •*•••’ ^ . ■ • 

. fti.v /J irr: h-? MKT # 93CP-1 * AV 117 O?2769-lOA0t 

•.O WM O’rTf^-ir^TU ,.nT-2PTtnFttTY-UNtCN't.IfE-rF-DACrA^3r-(f-50<T2=l-S : 

• , PA irA^"2?7;.7-l..A7 , HOT KC ESN 10A -* 0 MKTO : 

. 5l~ f XT ««-/A-r:T7C''!-iCA!j-r;D('-« — pni-tro-SRf 17 « c-3--^icc-« ^ i. 

•,u‘rnp IDO ;A '',T7AR-U'A6 « SULP 100 DM 82 « OA-0001-2t ^ 

S-S 5.20 basis.- DS 153S- l<^ATT^>T_t 

;7'^c'u'.rvRr HaM;u'’Kc''RLS REFER PARAGRAPH A '^ND^AST WEEK RES URE* ARTItlE^ RANDELL RCHS _ 

Ip f-Jc RS RR CRD ' .V7'.o-lCS2 « RUY* 33 DREYFUSS FUND PKTY N S 3193-l «l 33* * , 

70 rop IL'I 7 A '0 2 ;' 7 h''-lf''i 6 " ■(■ ’SPLO- OOf" NSI"A 3~ •« Ol-OlOO-Ct' , . . 

rYA fXT 101 2A iV 77AO-\CAA F.OP * SCLD ECO NSI *3* 03-010f-0» — ^ 

•X pf. - CX^ m-Y* U:(-aKP -70Y-CTC»- 3A2A-iri00T<"R-ASE-2S5-O2276V-10A7S^ 

*( PK 03 AK G??7<'0- 1 GAA 1 COT 2 RCA '>'i <1 3’DO-IS — — ^ ( 

fKCM ST PETE» CLIENT IN OUR_OE^.. 

' l^'oRP rpl.''Ns'o227«.0-l'oA;,"; AlIcYX GnoPUT'rrTECM'Y NATL CAR RFNTAIP GUENTHER SYSTEMS^ HEtENl^ AND 
r vr'lSH PAiNFL* lltPR MAASS nLR' »• •*--• ' " ” • ' 

73 CD "o ^":p^Y!-27<:o'?^^^'c^K"E?TH'ciSVRDE^ KAC THIS NURCERR ASE 13A CD* BUY* 100 GBrV^T* tOO. U 

PC' EUP 10? ZA i'7?7E o-KiAA * ROT IC'D [OL 17 * IIU-OESA-lt , 

035 EXT 1C2 /A L'227 f.o- 1 tv, ft fOP "R" POT ' 1 OO" 1 OD”! 7 ■ R "" HU-0 536-1 T • • 

I’lO r.NO L NW DRD D2,»7(.n-it<.7 1 SL * A’-* "AL 60 CV If.l* GTCR NH 5198-K AK* » , ; 

3(1 'YC 3B OH CR!) r?7760-1050- *— SCIL«'1"‘SEPT"'1’’69 SUGAR' 3,77»-OAYR~“OH-OtCA-7R 

5? aCH 53 Ct r737(.D-i;51 * AMCARNF HI LC FOR EMERSON ELFCTP IC AS OF FEB 10 106AP TNX SGD Cl* S 

• ' 15 TE-6b-AU-0727r"-i.jft-7-, HOT— ‘Cr-t-lV'-rfS-70'R»-0-^NT-» 3T50-l-» — — 

16 HM 120 WRA .Y?77'D-inA7 » BUT Zl'O DEXTRA A*« •.;!! 5« * S C5-1 S : 

2? S'* 0 WP.G NS :;7?7 65- 1 CA O' S ' V.'FCH ''AMD" KNAPP "Vl 0-'i2S‘ C T S S 

PX 00 < SLT 65 COS 7Aa* 5P60-1X t5P * NQL 37C 027760- 10A70 • ■ ... 

7" OA 37 AC O?.* f( D- I'v. 7 ‘ *■■ POT -T DO PKL—A' 'JAtC* — A1 01-2 T i 

111 FOP 1 33 7A ri7?760-U'A7 « RUT IDO SPE 27T- * 00-5722-11 ] 

■"'536 'EXT' PS • AC— •' ’?VrS'-'!'3A7“ P'S — R— SOT— 200— EKR 1 d< * 1 6 2 O'”? A 3 

R1RA66 BO 95 AK r27769-lCA7 » ROT 10 J 776* 5797-11 — — 

>7 GC 7A AA D7D7r>>- l;:A7 *— St D-IDO' f A r-3A'-« — C'C“A7*' l 

*•37 EXT K'3 7A C.?77<9-ICA7 EDP * ROT lOD SPE 227 * SC-5722-11 .__t_ ' — 

■ 37 FF 73 '-'ll l'277«P-l"'5 7-*-"S ' R-JULY B' SOGAR- 356* UR 'OB* b972^7i ~ .cr j 5 a n777fc9-10A7F 

SX PO * BUY* l.-'C r.'« KS lA * DAY* CXL 1A« CAY* A316-1T* CFN ICO lA 7 * AS E nr i^-i— 1— tfiir'^0 

137 TAl! OA trS-V.’-Fr.'O-lDAB-T — X£<lARTt*YR-RE-Slt-75'S-C:it-TlfCD-<72“3rt'5rO-1t~5'*'nS~«^^'*C0 SO-l-2t».CO ACCT* 9I-0r20 r-SHHKS— 

A, Ml THIS AMNT PAS Nt’I RON THIS IS*' ALL I SHOW DAV^ LS* « 

■' .J’.f :^;i oAlrurTu' R UY* 1 50 PRINTWS LTD IS * THIS I S A NEW ISSUE S UPPOSED TO CORE 


'V ^ 

%-r- 
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trx-t — snr-7CC-«Ttmr r-rvs-i-oo-* — jwr-^rtr-KtTt- 
n« SIDE If^C KIOE INC IS 7 — ZCV WAC« i 


■ ;•>; rv S7 CV 072 7' "S- in 2 “'/“ imT-onUCMCrtT VORnS " IT- »“$ 

' tCAS Fxr 9? AH !.727f.9-in0 HU >1 EOT SP EtIC <^r.H Q KRT* 21A1-1* % 

■ t,t, fG 96 AO 02Z7(9-in2"i|--SLO”r.r;p’CUn-5t« — 36'.6-Z»-t 

A U6 HI) 199 AK « DOT 5 OXY AA * 6'.S9-U 

— 1 OAF.- ex r--96— AV-t:?77T,-9--IT3C 

/v\ AC JH 7^ PH 0?2 7i9-nJO « 

.'ys. _.;(J 5 ^ 1)7 AV 07Z769-inr-*— -SUn-KO-AIC — 2t-»- 56A1-2»»"WS» 

IPA7 fXT lAA A\i fZ27FH-U30 PZ X DOT 100 ARD ISR^X LBK P7 751 t 

TL no «• "nHYA- irn-r.AF-RYf-GTC* — 5093-r»-*-At-7AZ-C72769-T:TlR 

13C IfJVALin PRTf!' SFNO Z7 WO ’ • 

/■.?• KA-ioo"US-o777Tn--m7~9 — siiCAP— rs 5-rtT\nr-T-in'7-=i-ir-‘'rc-Ti — jocr 

ULSA rXLA TAICSI .SSX AA2-AH-537C FOR 11 HFINRICH US A .« 

« CTC* — Z097-ir-t- 


ir-jc 


S-s — 3f iA— S— / Uffl-S-Ptr 


ICAB Exr 93 AU 0.27769-1130' ’FA-* — pnT-lOC-prK ’IZ 

13C PRY 32 LD 072769-1 1 3A K J TAYLOR H INDICATE INTEREST 10 H GULF STATES UTILITIES » 7-9 FIRST KOTRGACE END 

S 1999 AC RZ-SHPr-l-f) S •A9V«— THArKS-A-OARKFR'in-D-A 

5Z CSC ZOS CO 072769-1 136 * RC REPORT 12A CO 111 AH SLD ICC T 37'? Z2A3-1« CONE THINK THIS IS OURS AND ALSO THF 
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*■>8 BO 143 7L 022069-1301 # QTE OCEAN SPRAY CRANBERRY'C0'1HC’N#"0CEAN SPRAy» CRA>j6ERRT~PF0r>IUGENT 'TC#' t 

. .8 CN 1349 CCAP 022869-1252 # CN REJECT# INCOMPLETE TRANSMIS SIO N# RP 2 9# B 9 0-3852-1 PC S^O-9880- 

1 NET X CNO# ...# " 

149 CN 1352 CCAP 022869-1253 # CN KA3 .149 . ^ 

400 SVR 1352 CCAP 022869- 1253 'e 'CN'KABlYrtl : ” 

253 TERM CN LINE 007 NOW RESPONDING 

74 PX 358 HRA 022869-1303 # SLO 100 FOUR '"SE A'SONS“EQOI TV 30i»~#''151 5-1 t 

53 WRS 94 EG 022859-12,53 # ATTTEN MARIO IN SUPPPLIES RACE RACE » 1 NEED YOU TO _RACE_HE_ A 

OF NYR blanks # ORDER NU8ER 8 # WE ARE ’ OUr'ANO' WE 'HAVr'QUItE A FEW‘ORDERS"THA'r'REQU IR'EI A‘N NYR # 'I 
MO AGO OUT HAVE NOT P.EC # PLS RACE 
THE AOAP OR AOV WHAT YOU HAV EDONR ‘ # 'THANKTT'HARG'^G'n ^ ^ 

SH 70 # SL# 200 CDC 11# 200# # ASE 351 P22869-17S3L - . 

53 SH 1377 CCAP 022869-1257 » SM ftt JE CT * ' Ml SPL ACFO ORDFR ‘Cft'OR-tFil 'KAB' THI S“NUHBERr-NRirT3“SK# StTnOO EHR 'HKT' 

FA 144 # POSS DUPE SL # 100 UTP 35a « DAY # 1572-1 # » AH 296 022869-1253H 
253 /tab 151 CN 022069-1253 # NYR fl« 1100 INLAND LIFE INS CO CTC# ' 8'CN-5153 
CO# ...# « 

253 TERM ’ PT LINE 018 NOWRFSPOND ING ^ ^ 

HRS 115 FL 022869-1253 # AL KFY RE BARTER PLS SFNO AT LEAST SUM STK TO# SHUT HIM UP SMYTH WONT ANS ADV RH« t 

100 CNO 24 FND 022869-1253’ # SL # 147 SETtCTEO AMERICAN SHARES MKT* N/0 MARTHA JEAN LUTTRELL# FUUHB'ANKS C GET 
LE HASH,# 147 SUPS# HIKE FALK FNO« # 

401 SVR 1385 CCAP 022869-1254 « HRA REJECT# ' INCOMPLETE TRANSMI SSI ON#' SEL"358"HRA«‘ RE'SLT HACKENS ACH' HATER'*' 0 
157 PT 200 HRH 022869-1253 # ALLYN RE 2300-1 CK PO 12557,54# COTING TO 77 CONTROL TOY* EOOIE CRD# i 

197 STA 81 FY 022869-1254 « ' REPORT "SATUTAS'/R #' 500"'CHI EF C0NSDL7DATEn“Hl NIKG' SS-CTC# 7n23-l'«~Rr”S3“FF ■y7=?B=7;9r-|r 

SH 71 # SL# 30 PRU B9# 30# # ASE 352 022B69-1253 

305 XH 92 EN 022869-1253 # ’CEF — YES OK LET HIM OFF 400 SHARES "HASKELL" EN# #"» 

FA 145 » BUY # 100 TIC 32 # GTC # 2300-1 # ,NRL 146 FA « BUY » 100 HPC 48 # CTC # 2300-1 # 

» ah 297 022869-12530 ' ' ' ' ' ■" 

115 SF 164 HRJ 022B69-1253 # 6U»L SF# RYM AO 2-26 48-1 BOT 25H SACTO# AYS PLS FIX HMS TNX# HETGEN TAB# t 


■S~CN-9B67-rNET 



NEW SUPPLY 
REOUESTEO'THE 


49 PB 22 fl HSO 022e59-l256'« — ER "PBr"3454 «-pCS'"DISREGARO"HtRE~rNX#’HADDAD"CRD«T 
542 OTC 140 KY 022859-1253 « BUY# 100 SMC INVESTMENT CHRP 18 FOK « AND CUOTE# 6847-IT 

57 OF 249 HRC 022869-1253 # CAGE OF OK SHORT 100 ARH# NEWMAN CCEi - 

TO 60 » BUY# ICO VIC 13*# CTC# 1746-2# # ASE 353 022B69-1255N 

510 CEO 153 DC 022B69-1254 # JAB — P" 6257-2* CRABEEL DC* 1 

P83 Nnisr I iHF - 1 rue 007 down 
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J’oi FXT O AA NS 02286O-l«50-CSC-«-t;un-NITP-At;L- (/“ASCa-t 

au EXT 0 IVA ‘ u.v UATMC onTCil FUtf i 


36A9-1* t 


icr NYC 133 £V 0 ? 2 E 6 ‘>-IAA 8 « 
736 Cno 107 PS * 

247 LA 0 WRC NS C22969-1A48 * 

73T^CRO 1A7 RB 022869-1447 « 


MCM* RE“OP-13Ii'’2noX l^lcJ'CK-IN -HAlt-PLS-CET-EXT*— RE-1B07<-SLO--OUT» TNX'PArPS* 
KENO* S Tp CLOSING* 10^64 OP 02* 51 8 5 UP 01* 66 60 - 27* 98 13 - 0 1* VO L B990 


4f » VASPArf *"^7 94-1 266/2 COST WOULD LIKE TO TRS FR ALL TYPE 2* TRADES TO HtS TYPE 1 ACC 
°tUf.7a77''R7'pL«''7'l;-s725!ir;^'ArE'7rPP?N^ INQ* to bank today pEV your REQUEST* 



Xl 


xv.YTHr cor I 


■^DS 0 WRA NS 022869-1448 # 
279 HB 430 WRF 022869-1453 * 
,21 StA 172 WH 022869-1447 » 


OS* RE S R NP.n 50 -* PX GOES 50% BILL* t _ 
• SLO 100 LTR WS 24S* HB-60-7868-1 

NRL OPENS* OUT SELL » 100 CFA 54-» 100 OCA 


8 v. r» * • 



100 N 


I RE BA^7oy4-rUNI on’ SPECIAL ACCf BANK' HAS* -CREOl TED 'US THl CP-OH 'THE ' SIO Tvl' 
IUSTING THEIR RFCOROS* AND WL SEND COPY OF CORRECTION TO YOU* ANITA 0C« 

GG TO SELL OR CAR HUH, GEE' I WISH'D DIDNT,* I LIKE IT, /INSPITE OF WOT I 


2n » 100 GAF 29C* 100 SA32* ADO BUY* 

Aci U'oNr'cOF 2r0NR720^72r-7l^5-n7-4V-c7n%O.-W-SELe-^lCO-CAF^5--*-TNK-tOCirTTH« 

519 STA 310^C0 022869-1447 * SIEVE RE S 50 CA KKT YES HEAN ON BID CO* t 

369 TAB 222 DC 022869-1448 » SLIM —'RACE* 

0 000,00 IT SHOD* ONLY OE ONCE THEY APE ADJUST 
- 22 IX 0 FS NS 022869-1447 » ROY* U' REALLY GG 

^SAID 04/ AND I KNO TT CAR* MEANS A LOT TO — — 

-55 FX 432 WRF 022869-145^ «7SL0* ipn-CF-24*^.UST*^^FX-6947--l^>^^^ ^ 

WD 7\l!t1m1e,NDING* ORDER RIGHT NOW TO PCX SO DONT DO ANYTH INC ■ YOUR-END-EEDE—*-*- -- ' ^ 

CO 244 AA ION 022869-1449 * POSS DUPE* ROT PHL-I ? — — 

XVR 108 PS 022869-1449 * HtG* REFY 8NK-509 NBR 78* J PS* » 

RCH 247 KC 022869-1447 » KINGSLEY* THIS WAS MY RERSONAL ACCT*_^LH_ERKC« S 




PCX 

244 

606 

146 


146 RCH 247 KC 022869-1447 » ^ ' '‘^SLE Y* THl S WAS MY R ERSONAL ACCT* ^unt^ ^ 

i^?AKl 0?F ?HE AT WHI CH TIME I WOULD* FOttOW JOURJ^CHTS^ * BASSETT 


1x6 KC 175 WH 02286'9-1447» TYGFTT KCJ F tP_ST NATL BK^WH TSFRD N^ Jl 25H JIAL J29H^^^ 


NY i 

IM i^r*r.u lu »ic,v»i i«« 4 . - - 

216 ir6 HM U^<COO>- ItHQ ft lILPril IRV -r I 6. .--x.- .il ,» - .... 

li: ^nSo^U S22^879-^457^°®a7t^’7;eS T^H^KeT OUNN T VERN P* 'C* 1S42-16B5^^AM^_102_ . 

u B4 I G O home;; C U then,* BAR^ SS 

■739 CRD 190 CY 022869-14J.7-*-- SHANK' GX-GP.At N_CFM BTT* I SMK 7235 CORRECTING TO RAO PREFESSEO THE WORK* PR 

5° “ nvKi 

740 CRD 191 CY 022,869-1448 « SHANK EV GRAIN CFH BOY « 20 RN 1 19* J5 Wl^ 1 3 1 %*J15^ 13/* 9 hn 

56 Fx’a* FX 022869-1458 * BND OPENS* 0 P* 2H OUKE POWE R 7-99 QOC* J FX* t 

"III ^9^A’?i5“Ss‘’^^2r67t^8**"^i.s^%’?rvrDRriR'‘srpr* *7 us rtp p. 

VA III ss z.%'i \ii\y. »u,; pi-.- 
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9 KC 19 WKJ UJJJCV-l'Cl.-' ■> n.u- .. .. 

10 KC ?0 w:ij 030’69-0P39 » HARRIS MARRt.S RF 539B AND 7A50 ARE THE KC RECS OF ?/26« 0K» OOC CRU9 » 

s n KC 21 WRJ 030'<69-rn39-*--CARaC-Re-lA6A— tS— rnE-CK-RECO-2/?6-VOK7«-FCR-THrr-ACCOUNT»-OOC-niTt-t 

1 t> Kf ?? WRJ 03o'6<3-Cfl39 « WIN RE 1500 SHUO THF TRADE OF VO 3/5« GO TO CASH!/ POC CRD* t . 

'^13 KC 33 WRJ 03036q-0eAl- *•• HARRIS' RE ‘702A-PLS' ADVON-THE--LOMG-AND-SHnRT»-LORRAINE~ANtJ-HAYBE~r-CAN“CET"AOjn-TOR-THp:; 

i RT.Hrs* nnc CRO* * nA' w^iN 

3 FL ZA WRJ 030369-ORAO' » -XIL-R6' FFDL- CALL-0UE”T0Y-HAVE-U"REC0-A0V-PtS-#-237A-? — tBSABTOOf-tTIBr-CRCm 

A Ft JS WRJ C303A9-0P40 * LIL RE MONEY DUE TOY HAVE U RECO AOV PCS* 3939-1 t5770,27* LOBE CRO* t >1-5 ^ 

5 Ff 26 WRJ 0'>.9169-0.'!AO-r— LIL-RE-FEDrX'ACr"0UE~T0F-2/26-VAinr6*-20‘r3=B S 3-3 6 5700* “6 9 73=7 OVS-rTOOf-L-ORF-CROr-j; 

-..A FI 3 WRM 03O3A9-CPA? * RM RE 5079 SMYTHE MADF PARTIAL pELVY OF 2000 SHRS » BARTE P ON FRI 1 ASSUME BAL 5HUP POLL — 

*';fnir~S HORrLY» LO'ic C9H!> ■■« ' . ^ E ” 

TaO 0 73/14-0 74/ 15-r. 91/26-0 94/21-0 ©-TV 

8<C OPEN LINE - LINE 004' DOWNO” ^ 

3 SN 30 WRJ OSOTSE-OPAl * FEL RE 3166-2 HAS A FEOL CALL . $344, DUE 3/6* LEN CRD* $ 

; B44 L 4 61-79 9 T 94- 99 -93-99 ^ ^ 

3 PT 41 WSJ 030369-CF43 * LKB RF 8731-2 FC DUE 3/6 $7424,00* EDDIE CRD* $ 

• 4 "H 31 WRJ 030369-PP4 I » RUTH RE a6/53n-2-FC-I S $6 88 ,00 '0UE-3/6*-FEV-CRD*-$ ^ 

B SC 1 AR 030369-0845 * GOOD MORNING* JOYCE AR * $ , 

• 4 SN 5 WRM 030369-PB43 »-BEN ‘THX FQP YOUR 'WIPF- BUT" I' NO-COMORENOE-VAT-AREA-OO— I* SERVE~LEN"CROr-$ 

2 WRS 2 AR 030369-0845 * GOOD MORNING* JOYCF AR * i ^ 

• 5 WH 2 WRH 030369-0842"* — JIM 'RE' ACCT-T6:=nil-"9“NEEP'S~4'250~'AS"0F“2=7B~'CCnSE* MGN UN CAIILE SPREAD IS 6250 bAL IN y 

ACCT 1250* PLS ADV REGIS CRO* « ‘ \\\ J_jr 

22 OTC 7 PR 03035o-0e95 « 0 1 EBOLD C CMPUTER'LEAS ING* "“RPW*- $ " 

1 OF 0 WRH NS 030369-0892 * EX OIVDS MARCH 4 1969* ANC -« A C» BAW * BOX * CNN S* CIT X* CIT PR B 1 « CLU -• '• 

CLU PR A -< CR T* 2R C* CUL ’ I CUM -*"XLO '~ * "FAL' “ *-CIS^R~3:«-ClB-=*“GTY “» -GTY"PRT*"CQ“=-»"TL‘S mCGE“ »”KM3 **KHG-PR 

A I i KDT « LTV » LIT PR B X* MAK 

- » MOC -« ML'-* MIS"* BI~C*-Bt-C«-MTL-=-F-NC-Xir-MES t- N TT' E r-N'3P-P R -tT -A Z-p R -=-r-rTn » LC E N MK *-NH K-PR-A-X «-NMirTR 

B 1* NMK PR C 1* NMR PR 0 1 « NMK PR 

E l-« NMK PR C 1 * NMK PR H 1C* NRI'^f 'OXY --fOXY 'PR-A' l*-OXY-p(rB-l»-OXY-pR“(n:»TCr-Er-pFP"=r-PFT-pR-l a*-R-JR-PR-l*-SRE' 

PR X» SCO PR C* SWK * UP XU UP PR . 

UMM • UFG * VFH -* HEY * * ZAL -* — -AOnED' lTEM-TO-EX-DIV ■LIST“KARCH-3-1969< — RECtlRD”0ATE~FRIT)AY-MARCK -7“1969« 6AUSC 

H ANO LAMR INC « BOL -« LUCKY STORFS ■ 

INC* LKS • * « ‘ 

• ‘AB 12 LS 030369-0843 « LUNDY* RE ACT 2-2R-59 FAIL PAGE 0110-1 SLO 20 FPL* 67 » PLS AOV FIGS, TNX CUS LS» $ 

It KC 34 WRJ 030369-0842 »'WILn RF ' 4°39-'3 -SHOWTHE ‘S ALE-QF * -300-XER0X"IN-nN ■T0YS"'SHEETn5“rHIS“/3K7 * OOC"CRD*-$ 

1 00 0 WRH NS 030369-0652 * EX DIVOS MARCH 4 1969* ANC -* A C* BAH * BOX < CNN X* FIT X* CIT PR B 1 * CLU -* 

' CLU PR A -* CR S« ZR E9 CUL" « CUM ' XLO— » 'FAL — *'GIS'PR X«-GLB--«'GTY— -*-GTY'-PR-n *-GO-=--*'nLS — *-KGE «“KMC -“T-KHG 'PR 

A I * KOT « LTV * LIT PR 6 X* MAK 

• HOC -« ML- » MIS '* BI”C«-B1 -Ctf'NTL— =-*-NG-X*-Nn'S »-NTT-C*-N'Jp- P R - r «"Ar-PR "-- ff-EMl « ' L CE' - t' NMK g-NHK-p R A r*-NM!r-pR 

B I* NMK PR C I* NMK PR 0 1 * NMK PR 

E 1-* N.MK PR G 1 « NMK PR H 1C* NR 1 -» OX Y--^* ' OXY' Pp-A '1 *‘ OXY" PR-'B'n *-0X7- PR-C-C»-PC-t »-PEp-“-='*“PFT~PR ‘1 of-R'JR-PR"! * 'SRE'- 

PP X* SCG P.R C« SWK * UP X* UP PR 

UKM * U4G * VFH -* WEY * * Z AL' - * “ AOOEO* t TEM ‘TO-EX-O IVLJ ST-MARCH-3-1960*'— RECORD-OATE-PR lOAY-MARC H-TIVS®* BAUSC 

H AND LAMB INC * BOL -* LUCKY STORES 

* ' INC* LKS ' « * " 3 

LS 10 * BUY* 50 RCA MKT* GTC* 5834-1* i NOL 5 030369-0e42R 

4 CRO 3 GX 030369-0846 » GREG' 8993 OEP ‘ 1633 .'63 ON - 2-25 ’ THI S •ACrr-DNCy~B0T~70* — 3 20~SHRS~HAr-CHC-T0"B59941- 

LD* < 

15 KC 35 WRJ 030369-0842 « CAROL R883-1 ANO '10 INTL T ANO T •» PLS' A'3V-ADDRESS"Or-CUSTOHER*-nO(rXRO»-'$ 

OF /,R UP.I 039369-0990 « JJ SFEMR HKF ooo4-I NEVER SENT IN * ICO PRFSTON OIL FMSALE 5/16 VAL AT 6 VS $637,50* ^ 
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■ ~ /iHl 

• 5^.5 

- Ar — 2179 


-3108--1— t- 


\ 


bUM outn lo 3doc~ii crrjw ri*# p 

321 2B 030969-1314 H ROT 300 CAL 10T« RO-4879-lt 

277 AC 03'046Q-1314-CP-*— BOT-lOO-ASM-27;#— 0-28* 

030469-1319 * AA* KINOA SLOW HERE TOOK 

TNX ILL SEND U SOME THO BUT OONT ANS* ■ OONT - ANS »-H*— * 
1314 EOP * BOT 300 CAL 183!* RB-4879-lt 

X* * AV 295 030469-1316T 


i I 
EOP 
EXT 

OX 0 RX NS 
PIS PLS PLS PLS* 

2100 EXT 321 ifl 030469 
HW 46 * SL» 100 X 44u/( 


ONLY PROBLEM IS MNSTR WILL SEE UR KSCS* DONT SEND ANYHOREI 


1337-1 t 


OAY* 9801-1* 

316 END 0“= retrieval TO TERM CSC 
-546 EOP 322 28 030469-1314 * SLO-1 00 • OOH -7 3»* — 03-0100-0J 

3irTiri2l'’sF%3^r;9-iMr* °Se?JEN«°'toJa? 4M iUo05-I*RC SOLO 1 3OO-F-5O-NYSE*-ANC7-ALSO-BOT-1400..E.VY-5C« — CR 
■ edit TOM MCCSEEVY KC OFFICE - PLEASE DIRECT* 10 PCT COMM TO THIS SF OFFICE THX LESSF* 

* CXL BUY* 100 PYC 18* GTC* 6655-1* CXL* # ASE 509 030469-1314A 

« SL* 25 LOF MKT* CXL 67* GTC* 9115-1* NOL 816 030469-1315U 

SL« JIOOO ELO 4S9 .CONV DUE 2-15-8T- KKT*-GTC» 


• CJ 120 
HU 102 

• 2 42 BNO 



;357~l*-3-1000-»- 


53? SVR }8l5“cCAP°030469-nj5' Tl s'rE JECT^Bio ' O^^ER SYHB5Li'KAB THIS NUMBER* NRL 194 LS* SL* 100 EME 15 * OAY* 

' 

TE 40 * BUY* 50 SON PR MKT* 1039-1* * AC 502 030469-1315 ^ 

IIB SN 251 XW 030469-1314 * BOT 100 OAL GEYV* LRi - fC 

2182 8XT 322 ZB 030469-1314 EOP » SLD 100 DOW 7311* 03-0100-01 • ^ 

BRM 030469-1325-* — JJS* RE-C Zt — SORRY- ALL— SOLO* ON-SECONDARY*— J ACK— YAYLORl- 
SL* 100 COY 15- DAY# CXL 15- GTC* 1893-1* * ASE 510 030469-1314U 

SOLO 5 SFE-19* MKT* 4022-1 1 - 




52 LO 137 

EN 79 * 

_ 41 nr 281 AC 030469-1315 * * - - - , 

Ti 160 « CXL SL* 100 GB 38# GTC* 5070-1 CXL# « AM 356 030459-1315T 

jqj SIA 184 FA 030469-1315 * ASE ED CLOSE * RE YR HIRE 260 * RE- SOLO-IOO -HOR-1 5-L0NG-ACCT-4470-2 -YOU-SAY-SHUO- HA VE 

sold* this short etc « ERROR IS BILL GROOMS # FA * * 

5A7 EOP 323 ZB 030 469- 1 3 1 5 • # -• BOT -1 00 GO-45-# — LS-497l-2i 

2183 *XT 251 XH 030469-1314 SN « BOT 100 DAL GEYV* LRI 

-- MKT* 


284 AC 030469-1315 * . SOLO 400 MTR 76* 


1094-2.-1 

MKT* 7305-1 


119 - 

2)86 CKT 279 AC 030469- 1314 TL* BOT109INF19!*--. 

294 STA 121 OE 030469-131 5 * STEVE SEE MY ORDERS NBR 10 ENTO BEFORE OPEN -T0#-BUY-25-SD-MKT~445l- IT NEED- REPORT -ON 
THIS# ALSO MY 68 ENTO 9,04 OE TIME# TO SL 40 AME MKT* 2292-1 NEED REPORT ON THIS AOV EEOE* # ' 

136 TL 0 CMX NS 0 30469- 13 15- *—• RE -CL X- SELL- 1 HAY-BLY-MKT* OONT -KNO*-THE-CXL— #-Pt EE ASE— ACV 1 SE-HE— HA VE-ON-HOLt. -HERE » — 
CMX* » • . 

1315 -LO * - BOT 100 ACC 23o« 9809-1 1 

MKT* OAY* 1617-1 «: ASF 511 030469-1315N 

SL# 11000 BEAUNl* CQRP 4-9 CONVERT DU E ■■8-1-90-REG-KKT #-CTC* — 4357-1* tlCCC-1 

ANDY* RE 2164-2 FC FOR 368 CAME IN YSTOY * ON BANK HIRE BUT YOU HAY SHOH IT INEOT IN 



2185 EXT 280 AC 030469 
TO 122 * SL * 100 ECR 
-243 BNO 120 HH 030469-1315 * 
675 CRO 168 EG 030469-1316 * 


2165 * CAN EG# # — ■: — 

V PS 40 * SL* 100 FSN 108* CXL 111* C434.-1 * 100# ASE 512 030469-1315 

■~\j03 FL 2R0 HRD 03046 9-1317 # RM M FL # RE BARTEP SMYTHE FONE--TFR — ACT # - EXPED IT E — 3M-SHRS- 

^“^jick T' u? a's'ap sco~Tr lon g 

- ••66 AR 192 AV 030469- 1318 * SLO JolTTF S 21-# F*CPTS# HEHl 
2186 EXT 323 ZB 030469-1315 EOP 
548 FO? 324 ZB 030469- 1315 # 


. HL-SNQ.HSGR -■ TO- 


URS# # 

■JOlTFTS 21-# F*CPTS# 

» BOT 100 GO 45-# LS-4971-21 

SLO *200 PP.27a#-# 07-0142-31 

CO # BOT 100 ITK 67# MJTl 


102 CSC 151 R3 030469-1315 # REPEAT llO R3 411 PLS# GOT GARdLE— ANO-CASCADEO— SLO— 12H— M-6t/88-RB#-t- • 
33 NH 417 AK 030469-1315 # BOT 10 ITT 49S# 3744-1## 1 

• SH 147 » BUY# 500 MRO 52* GTC* CXL 5ln# GTC# RPT TO ALC#-500-52» -«- AM -357-030469- 131 5»- 
77 HO 254XW 030469-1316 « BOT 100 AVT 24C* ON A 25LT# 6966-lT* GREG# HQ67 1 
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V- 

A 


13 POS !•> W 3 C30&6’!-CS3!> -» » bAM «*» 'tm u I u • 3 - 5 ' cut— fuc~u I it 3 ~ i 3 n(irc »itu wuu^tib 

t I u-icsi-l 67 * JOHN P ALWJlANOEtl » 52 HILL SI * hAIEREURY CONN * WA » # 

93 CU- 25 ■US 03C66'9-CS35-» C- NVVAIER-CI L—Rl S-LS--# — 1— — — 

U PCS 5 NW 0''06t9“C5J5 * JCt'N KULtINSK CORRECTION* 50-5100-17* KR THOMAS R NOLFE COST FOR* ^fARJA JCANNE HCLFE UN 

JUGTHA* 213 SHERMAN AVE* CLEN RIOCE'N J-07C2e* SS l5e~A9-02?e*-CAR0L*-*- 

99 etc 6 RR 030669-CS35 * «£ OPNS 3/5* ACO SELL 20C COAP 9* SMC HAVE CONE CTC VESTEROAV* MV NOR 3t 1962-1* !H 

0 I RE ENTER TODAY* THR SAL RK* * — - ^ 

95 CTC 25 OS C3Ct'69-C9?t * 0 NCRTHOATE EXPLCRATICN HLS tS * « ■ 'X 

83 TAO 35'PA C)C6t9-CS35-*-- S I 0- MC--CCPSKY*— fle-ACCT-l-5-fi663« PL-S-EK C H A NOe-T-S-T-HT-S-t-ON O - 1 N- T HE- A CC-T-fCft-*-E L-<H N -N A-^ i 

T TONAL INCOSTRIES RiS* IRV PA* * ^N.1 

935 IRMLS OCHN CY FA C • - — 

135 CRO 37 DC 03C669-0936 * SUSS - ORP 9355-1 NET CR BAt AMTA OC* t , k 

150 QIC 30 PX 030659-0935 * SL» 200 GENERAL ELEC TOON 1C '5* — 1 559- 1 *' 200"*l-» .- 

EC 8 * SL* 200 ENH HS 9 * CXL SL* 20C ENR WS 5C * CTC • 1027-1* 2C0* CXL 200* » ASE 63 


135 CRO 37 DC 03C669-0936 * SUSS - ORP 9355-1 NET CR BAt AMTA OC* » , 

— 150 QIC 38 PX 030669-0935 * SL* 200 GENERAL ELEC IRON 1C '5* — 1 559- 1 *' 200"*l-» 

EC 8 * SL* 200 ENH HS 9 * CXL SL* 20C ENH HS 5C * CTC • 1027-1* 2C0* CXL 200* * ASE 63 

C3C6i9-0935H — __________ ■ — I 

31 5F 17 TO O306L9-0S36 * QTE* BR OF SACIO* JCHN ORUENEP* ORS SYS* VACO DRY* HVLDNO ENT* RED LARE LABS* ARq 

ONALir INS F TC* .* — : ' 

EG 9 » BUY* 100 A2 HS 3* * 1151-1* 100* IF NOTING OCNE 3/5 * * ASE 69 030«69-093t0 . W 

937 NOISY LINE - LINE 022 OOHND ^ 

96 OTC 28 OS 03C669-C936 * 0 FOUR SEASON ECUITIES* STEVE OS I . 

5 KH 19 hRE 030659-0935-'*— BET- LEGAL— TFR-CR-*-l650-£LCC—0ATA-CGNTR0L—59~M53-l SCHHWVftT- 2 -- CC E4- — ^ ^ 

RIRAISI etc 20 HA 030669-0935 * * BOY * 200 HESTERN CEEP LEVELS ADR MRT * * 17-1706-1 » 200 * » f\ 

92 CNO 6 RY 030669-0935 * CXL BOY*- lOH- REST ERN- PCHER C CAS •9“/e7'67- GTC*— 35 70- l-lCH-CXf- » 

69 lAii 21 GX 030669-C936 * 3-5 SLO 30 FST PIOMONT CR TR 21 NET 7923-1* SH BE LESS « BOO * t 

-••152 CTC 17 GC ORD O’CGES-OSSe * SL* 2C0 PATHE INO » «— CC* 9960-1 * •200» 

65 TAB 17 WH C30669-C936 « SLIM* HIPEO 2/26 TO STOP PMT CN CR 1970 ON MORGAN OTY TRUST* AMT OF 116.63 PAID I2/1E/6 

— 8 10 590766-1 V I R C I N I A *-L“eOHCN PL S • A CV -THX- DOT-HH-* 

15 FCS 36 PA 03C669-C930 * SAM LOMBARDO 3-6-69 CHANGE IN ADDRESS * 136-30-6536 15-7902-79 ( MISS 

— CIOVANNA INIANI « IN CARE OF MARIO DARILARl * 26 LYNN DRIVE * •"CLIFTON NEH-JERS6V~* MARDl PA-«“< 

•S,35 la IB TO 030669-0936 * OTE* FUJI * PAC AIR TRANSPT* AKER MNG t DEV* TRAIO* ALOHA AIRLS F TO* .T 

-T? >.0 FI 3? HRH 0'C969-0936 * PM RACE • RF 5075-1- 20 00 6 *R lEP - lNCUS.IR.1.6i *— H AX -P T CrPY- CCMr£RC.l.{il.=£lL:ffl£2li-LA.- 

^ TIIDAY THEY SA Y IHEY HAVE NO I N X FR CM MR * F ISH ER TC ACCEPT 5TR A DV LOBE CRD* « 

P3 25 * --SL* “lOO asp- 29-*- ■0AY*--65-?962-l*-100*"*>AC~93-63b669-0936,l^ - 

13 SMO 26 PR 0)0669-0938 * RE MY CROER NBR 1C8 YA 3-5* TO SC 200 BS MKT* FCR CU MLPFS FOR ACC T 781-29830* PLS 

• ADV IF ANYTHING CCNf* RPH* * - 

SM 35 » BUY* ICO MfC MRT* ICO* * Ai *’9 02C669-C936A 

— 60 33 * SL* 200 PSO MKT* 50- ON SALE* 3681-2* 250- MKT #-* ASE 05 ■C30669-0936E 

PX 91 * BUY* IOC AID 12-* 50-C62C-2* 50-C6C5-2* IOC * * AC 95 C30669-09361 

— --15 CBI !!• AR 030669-0937 -«—RAY«- RE-OOA .8-8_5..jAN- BNS-239*-AND-B-5-JAN-SBNS-295-S40P V4S-THT-^r-M.S-eG<3-0P0R*-50R H*-^ 

R * * 

- — 153 CTC 10 AR 03C669-0936- * - TC 91|-9a* -SL* 9CC HCUSTCN FEARLESS-CORP 9T*-0AY* — 366-1 «-9CC*-t 

CO 93 « SL* too MOB 56** ICO 56t< « XU 39 C3C669-0936C 

EC 1C • BLY* 12 6GT MKT* 9951-1* * NOL l£C 03C669-C936E 

10 EN 9 CY 03C669-0937 « ELMER RE S 100 CAF 2RT 3799-1 YES MM* CAME THRU JER* 1 

PX- 39 * -OUY*-lOO NCO-lO-«- C605-2 « -100- *-*-A 56-66 -030669-09360 — — — 

18 SN 16 HRE 030669-C937 * LEGAL TFR OR « 30C HECLA MINING CO 99-0003-1 SCHHART2 CGEl 

KC 19 * SL* 100 PC 61* CTC* 5935-1* * XH 90 030669-0936N 

KV 9 « SC* 16 OAT MRT* 8989-1 * NOL 151 03C669-0936 

-—159 OTC 3 PR CRO 03C669-0936 » BUY* 200 KLOOF COLO MINE NCR MKT -AHER ICAN •MELOA-CTC* — 3516-1*-2C0* -* 

15 RA 0 61 NS 0)0660-0939 * SHVAF RC 9629 HACKER MARE oEAC* MRS ROSEMARY JUNE WALKER CSCN FOR “Ai>K BRYAN HALRCR* 


#r 




13 SMO 26 PR 0)0669-0938 * 
ADV IF ANYTHING CCNf* RPH* 
SM 35 » BUY* ICO MfC MKT* 

80 33 * SL* 200 PSO MKT* 

PX 91 * BUY* 100 AID 12-* 
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8 P t S TAB « 


X rjii.rc^ juuu iOV f'C'VA LXf 

E‘4T 350 fO« IN'/CCT <i7-‘J9C6-l * BATCKAN EICHLER « FRANK 

471 SV3 0 BX NS C'3iC60-1573 «. BANK WIRF_NPR IS 31 «« *_ _ 

660 COO 123 BT 032C 4 9- 1 522 ' » JAB CRO" * 62-1557-1 HAS 1000 CSR COME BACK FH TRANSFER AGENT « 

PCS MAX BT » 9 

CO" 


VET CUST NEMOS' STK" 


523 


TMUP 

6A PK 0 SF NS 032P6 9-1523 Jl 
1A7 'SX 0 SF NS'0?2069-1523 * 

\e41 CRO 155 hC 032069-1522 * BACE_Sm • RE Al-fr8A9-2 « RECD ITBStOO FEC CALL A TFNX HliITE_HO _» t 

^ ^^67 can 160 FL 0?'2Cft9-152A~ A LOPE RC~502'5'DC WE' HVE SH >ARTEP'~i<"lCH'"CAN TE SHIP'PTIB TO COST NOT PART SHIPMENT THE'~FNT 
IRE 5M CCRANj m 


sandy* TAKE-A-HlKEm,t» LARRY SF* i- ■ 

SANDY* TAKE-A-MlkE 'rVVVi » "LAP.RY SF* “» 

RACE Sm • BE A1-6B49-2 « RECD ITEStOO FEC CALL » TFNX WHITE HO 


"672 5VR rtCrr"CCAP“Cy2069-l5T7 « FF REJECT* HE'aCER FCR'HAI ETuToR* M HBNO F‘F 1B1 FF* RE 153 F'F>3/2C« PE CPENS ■3/2’C7£.9' 

* ADO BUY* 300 HER 5 * 

'529 INVAL id' CBDE r." ■■■PEJS'V.'R'C 
197 CO 275 HR C 0 32069-152 7 * KE N CD* 

■“ COLCPES *■ 

379 TAD ICS DU 032049-1525 £ FAL RE 9590 
■85''''K'0' SF'NS 0'32069-=1"5?5~? 

178 SF 0 OF NS 0320 69 -1529 « 

"EYS' STICK * 


ST ILL NO TR ADE P LS ADV T I ME DAT E AN D NUMBE R ENTD* RE T HE 55 01 PF_ 

-1 11/6 _CR ON 900 T J59C S^CXL E C_PLS_ AJJVjf VERY_OLO SALE DAL DL* » 

B-EA* tk5~KuC'Fi Clad To'see s'cmeone" Still l'okesa't'o help 'other p'e'o'plf out LARr.Y"sK'”s 

LAR* GH 1 HCUNCNT GO SC FAB AS TC DAY U HERE SLCH * SOMEOAYS DOES IT SEEK LIKE YCUP K 


LMS* 

152 FNO 299 DC C32C69-152 9 * HIKE F AL K - D C U H V AN CPIM CN O N TUDOR HEDG E FUN D* ANY CH ANCE OF U S GE TTING tkIS* B^U 

YN DC* .* " ■ " ■ ” ■" '■ ^ 

79 RA 0 KRC NS 032069-1592 * MCMILLAN* CAKCN CREATIONS HAS MACE* APPLICATICN TO ASE SPALL RCHT %. I 

‘lAe'CO O'C'SC'NS C'3206'9-l'52'> « OK Y'R BAfk I'N EOSI'NESS * 'HIC* 1 ... .4 

97 Nh 0 WRD NS 032069-1599 « HIE£« HCULO AVOID PURCHASING CARESSA EXCEPT ON FURTHER WEAKNESS BUT » LIKE TH=M LONG ^ 
TERM LIFE MELVILLE SHOE '.MORSE ANO pE.N'CB SCOT ‘SHOE MORE* PRODUCT I CN‘PRCBLEMS"H iCf t'AR'ESS'A-H ILL C'ARR Y"'0VFP ’ I NTC IHE I R'EN'C 7.5 
CUAPTER HOAG RCH * _ 

'96 TO 20c LA 'C32C69-"i52'9 V 


196 CN 273 HRC 032069-1529 
"N PEYNDEPS Jr «■■ ■ 


"UR O'PN 8 160 LAS 9 BECUCEC TC 9 WENT EX STK * CIST* BILL* 

I' ANDY CN* RE YCOR BEO FOR TILE INS PENNZOIL ALLIED CHEW* 


PLS SEE OFFICE MEMO CHARLIC 



B63 CRD 298 DC 032069-1529 » SUSS — RE 3597-1 PLS ADV HCH 10 VIRGINIA* SAV C. LOAN ASSOC RECD WANT TO ORDER OUT* IV 

A "DC* * — . - _ - - - ... 

529 INVALID ORDER REJC HBh, 

865' CRO' 250 DC 03 2'C6'9- 1 529' V S'USS' — RE ACC f-'l'86'9'-i "EXCHANGE "nN'RESORT'FO'UNO' C'FMATic'N* OF MY I NS TRUCT I CNS'RE ACS T'hI 
S KAY* JAN 28 1969 PE 1B69>-1 SHEET SHCH* INX IN 1/29 SIGNED CARL CRD PLS ADV* ERUYN DC* .« 

'86'9' CRO' 135"C'L 03'20'69-'1'529" • F'I'S'ChER'* PLS-'SUE fo' 30 CONTINENTAL AiR'XlNES* FOR' >9-2'r5'8- 1 , ACCT LG 2>C 'RICHIS' A'NC~Fc 

T 10 RIGHTS,* DEBIT ACCT SUe_F_6E 'c LEAVE SJK LG IN ACCT* HEN CL* * _ ; _ „ _ _ 

'106 PL 276' WR'C"C3'2t’6'9-15l&"«! E VELYN "PU'*"' RE" SOLD 200 CUC 16-'ACCT 9'E33'-r* 'OBOER E'ND 1,93 S'aTES A'mARS* 1,99" I'e" 

16 * 1,96 16- 16 16-* 1,97 16-* 1,98 16-* PRICE IS CCRECT STA ASE EC CLOSE * 

65 K'p 85 FNC"C3'2C'69-i 529'W BbT''56''HA'SS INV'”GRHTH 13'.'93*"LESS "69* '513'9-r*' 

87 OA 336 HRO C32C69-1529 * DOT * RE 92-2816 » THIS ACCCUNT LONG 56 SOU I BB BEECH NUT » IN .MARGI.N ACCT IN SEGP.FGATI 

ON NOTHING I N'CA'SH 'ACC'I »'1aC''K''R'“'C'R'0'“p “ 

lie DF 0 SF NS 032C6^-1526_* L.^S* ONLY WHEN IP IN EAC SHAPE CP HAD 6_ RUFF* NITE HEE HEEEE LAR* » 

153 FND 82 'kH'C'32'C'69-l'527 A ''FALK* 'CU'ST' I'NC'UI'REO'E ARLI'ER' TOY'ON' AME'R"! C'AN''R'£'S'OURCfS'*"ffUNfr"lNC' - : TH WHOM HE 'HA VF"Nr' AG 
REEKENT HE HUD* f.E UNTERESTED IN SCKETHING CCPPARABLE TC THIS* DO YCU DR KINGSLEY HAVE A RECC.M.MENOAT ION IN Ha THIS AREA* 
OCCNNOR KM ■*■*■" - - • — — - 

66 PA 0 KRA NS 032069-1^25 * ANN* RE BOT 25 SCIENCE PAKAGEPENT CCRP 22a F OB 2513-1* DO NOT SHOW ANY ORDERS FCP.ACCT 

■'25'l3-r«'‘FCR“ErTHF'R SCI K'A'n'a'C'E'HEN'T^ D.R S'C'l P'a'NA‘GE.“ENT ON* l'2‘-'2'-6B AD'V BILL '< ' 

.93 NO 81 FNO C32C69- If 29_» SLO 50 NATICNAL SECURITIES SERIES BCND FUND 6.38 N ET* 1891-1* 1 ' ' 

179 SF 90 PK 032069-1529 « LARRY* ' VOLUME" CF" PR IT.CETOK Ts' 500* PFAPK* t' " ~ 
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SI 


_61 CTC_ 6 fL_022165^C^18 Hr klMCJ^HMER lNTLl*"l * 

62 CK 9 FL~032169-C«18 "* "CKEW 'N/i IL "LEAS lNC«~i 

A. EU' * 5 CAL ftT ^KT A 2293-2 * A KOI 66 0321E9-C9161 
UX 23 A SLA 100 PPG 36CA 100'36aA CDA A’AM 30 032169-0919 “ 


At-eARMI LTR US CN 11/28/661 I .IR km t 




'A 


HIS FCft CNE OUE TOOA,. 

10 RCH_19_KX_C22169-C919 A _A|-EARNA LTR VTS CN li/ie/siV LJB KXA t 

S RE*ALLrxXXX?xoicJ:cSci\EO TxTl' 

ti III 

l%K^l2fcCAP^0%^2?6%^i09;r“8K REJEC^TA^^S -* 

7 CN fl^FVoalts^-O^l'A '!;lV,a‘caS viS'cEl' PLrON'AUsJ IK^CW^E^cf ‘ 

5 cer 22 FO 032169-0932 A' SELLA '5 P JUU CATS 6^STPA 7nO-7r 5>S "V" OOT |^VA » 


«E e^f?TEP ARE HE in PCSN TO SH IP SH IN STREET! AAHE TO BNK ACV HE IS 9TARTt»; yp 


MU 


il5 WRS 15 FL 032169-0923 M 

IN H ^ g M — — — 

HV TO erHERE'HAR‘^25A ^EIF^^HRSA 

“Hv'^TC*E£*'fERE^PAr’25a*^SEIF''’hRSA^A*'"””'^~ !?X»_RE_1;AR jl PAVRC LLA ANY T ERHI NATIOHS OR CHGS 

96-1 A A ASE 29*032I£9-0919N*^ ON. SALE A CTC A, 36 

/-fj C 032169-C9I8 A PtRlTAN FASHION KARRANTSA PEA »- 

_ 7 AVo s^ 032 i 6 U 9 ia^r%E"^:‘c:.:^^^^A* 

67 CTC 12 FL C32169-C918 A “HESS INCA ’t" ■ 

— *?.?®^-^L.^'*.C.321697C919 A_ CUCTE PLSA OS TREAS 9- 1987 1992A JM NXA t 

_2 % J - 

19 TAB 13 FL 032169-0918 A-SL IH* WE' ARE C LCS I KC-^ ANiTACCT-ESlO ' i.OT-, S' BAL-AKiTobr WE ^U^mE 



9 LS 29\rh°032169-09«*a “^RACe" *"'^lG^8?y5*0N°CK®RECDA‘’^DSr''^‘^" 

J3_SVR 226 CCAP 032 S69-092 1' A'-NITRE JECrraAC CROER COANT, TV. ■K?hNiriJ°HBER™V^H!:-^^^^^^^ 

— 

_i. ou 23 HRO 03216S-C31«°«'^3 *n|ke*0C»° 

3®le'f '''*® ‘iSA^SElP’ ' hRS# *| 3P! — ?.E_£*!L_31_PAVHCUX_flNy_mj(IKATI0MS OA CHGS 
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_00 (c nn.j .. .. . 

" * ■— ^ ^ >' 1 — 

CN n't 0 EUY« 25 SYT KKT* DAY# 3133-1* 25* » ASE AlA 03216S-1228H ' 

“<A8 CRO"95'ft0“O3216'9-r227'T/ V'AS hU* BE SfiOW5HCBr"roOO'>ENN ENGINEER INC' CORB STfOwJl Lcyfj(J~f()R~(’'ENfrt>iC’INE£ 

R CCRP 5/S3 PLS AOV IF SHORT PGSN » CAN BE REHCVEO CH RE* « . ■ 

— FX IA7‘ * SL» lOO ICA lAt* ‘SeCl-2"* I CC A' * AM 30C' 032 169-1227 ^ — 

107 CC 362 hRA 032169-1227 » SLD 200 DATA CECISIONS 9* GTC* « 3519-1 S 
"50 CJ 201 AN C32169-123C ■* BOI* 2CC“AS '61T* CJ’ 6A#"H T C’ IS" '■ ‘ 

2015 EXT 185 AA 032169-1226 CC * BOT ICC AGO A 5o0 C PKT# 3585-1* * ' 

EV1C3"* 'BUY*' 5C'Bet ■A"r(ni'GlC»"CXl lOS'CTC*' ’BSSO-tTr* AC 39"2 ()32169-1227L i ! 

RTRA215 ERH 55 OA 032169-1228 » JFB HU* SENT SCOTT LCNG LTR LAST WEEK AND HIRE* HEO ON PROBLEM - NO ANS - TO EITHER P 

•s ■■■ - ■ . - • - -- -- -- - - - . 

ACV* KUCSCN CA» * ' . • ' . Nk. 

"165 LA 68 NX 032l69-1230'*"hAL» ■RE’POL I AKOFFS ACCT*AHTS"TO"‘6E‘P0*~0302-l‘ iBiATTATTTaOS^rTZSE. fa* ■03'68“r'93‘2577lT^^ 
0309-1 257C,C5» ELSIE NKK* NX* * ' 

■"96 PX' lies CCAP'032li:9-l'22'7"* PX KA’eTTfO ^ 

2016 EXT 199 AN 032 1 69- 1 2 27_ 80 * DOT* 3CC RST 12T* BC 112* A I FRE 2* _ • i 

6 8 FL' 221 WRJ 032169-1230 '* RH'FII* RE 'VR t'lRE 'TO AL~kEY ON'BARTEP HE DO' NOT H~AVE SH~~TC1~« S-HfP TN STRPF-T NA'MF~Tri PJIM ' 

' K PIS CLARIFY he is starting* UP AGAIN* SCOTT LONG* « f 

■ 37 NA 1165 CCAP 032 169- 1227 * HA KAE 51 '' ‘ 

2017 EXT 226 AH 032169-1227 FF * SLO 200 8HK 28* SHt • X\ 

"13 CL" 185' WRC 032169-1232"*" ••AI"THE "CLCSfc'Ui-'"3/2 11 AB'IThII TC'l^TtCtK* BAiTU""* CPTTYC'Elfl PSirSTOCiil ^ 

HUB A * HUB B * KI STOCK* KKU STOCK* HY « STE U » SYC STOCK* HUB A « EftC .* 

CC‘l2r * SL* 50 BE" 17* ■CXL'50'iet '6250-11 NOL' 59^ 'C32 r69-f227 
73 CP 166 AA C32169-122e * BCT ICCC PH IC * 5169-1* I 

503 SVR 1165 CCAP 032169-122'7 * PX KAB 156'” — — 

LS 123 » BUY* 50 GSK SU* GTC* 6751-lT* * NCL 595 C32169-1227A • 

598 'CtC"62"PS 032 16^-1228‘*" PCS S"Oi;P E A'PCS'CTE *“f^EE~KATC"LrPE"tN"S~COinT ; : 

556 CRO 52 CY 032169-1227 * SHANK EG CRAIN CFK SCLC* 1 PBK 3855* * \\' 

55 CL 230 AH 032 169- 122 B"*' "BO I 'iCC V.L'52 «"' KVS ^ 

_72 CPB 72 FS 032169-1227 « CHUCK* CUST HERE ACCT 07-5621-1 BCT 100 CAKB NUCLEAR AT 50 ON* CEC 9 1968t« STK STARTED 
TO GO OCKN RITE AFTER IT DATE,* WAS COHN TO 20-22 LA ST 'hK,'"ANO ’ NCH"APN0"25-26'^«"lir"TT"ENUFF" iN'fdVOR ■SM'ALL'TTRY'TO'TS'f f 
KCRE,* PLS ACV/THX FCR UR HELP* BARBA 

■ra FS'"* : — 

_90 FF 227 AH C32169-1227 « SLC 100 BHH 2E* SH* ' ' 

2018'EXI 121 AB C 32 1 69-1227" JB' »''EOt 200 CL‘Y 21"*'"'376 1-1 1 

_159 BC 365 WRA 032169-1229 » SLD lOCO AHERICAN HYOROCAROCN 1,05* « 8558-1 I • . . 


159 BC 365 WRA 032169-1229 » SLD lOCO AHERICAN HYOROCAROCN 1,C5» « 855 

HH107'* BUY* 100 LCr'l7=* 'IIC-BA'IDC t AC 393 032169-1227 


HA 53 * » SL « 50 FCR MKT * * 17-1652-1 * * AC 395 032169-12280 

13 CE'IBS'HRC 0 32169-1232"* AT"THE~CLCSE‘CF"3/21*-"ABL"=» — ACK~STOCTf» — ffATOJ — I — CPVS T OCKI — FSirSTOCR"* 

HUB A « HUB B » KI STOCK* HMU STOCK* MY ( STE U * SYO STOCK* HUB A « ERD .« 

557 CRD'53'CY 032 169-1227 ■*• SHANK TL’ CRAIN CFM BCT»1 HPG FK'323*' I" PBK"3857"*~irPBN"3'902'«“5"tZ"ri'3t»""2"PBQ"38C0i 
_l PBQ 3810* TL SOLC* 2 PBG 36SC* I PBG 37C0* « 

57 CF 122 AB'C32169-1227‘* 'SOLO 7C SCI II « CRKT *""0F"‘55 1 

Sf. *2 * BUY* ICO PAC 2l^*_3295-l* CFM 100 PAC 21C* * XH 298 032169-122B 

52 BI 185 WRC 032 169-1'23'2 * RAy' BT R'AN~S EL ‘ 196a“0i‘V* ■pLS‘‘kRIT'E CCHPL"ETE N'AHE'mOkENNA STA $ 

1^0 CGE 78 HS 02216S_-1227 * CANNON HU RE 38-5277-1 AND 31 CITY NATL BANK CF HCUS* TON CF HHICH THERE ARE 15 SHRS NO 

H IN transfer ACV * IF POSSIBLE TO BUST' TRACE ON THE" REPAIMNG "17 SHRA* RES"ADV BOWHS"* « "i ■. 

Sif JC 195 BK C32169-1227 « SLC 1C hi T 35 * 3762-1* t 

2C19 EXT 155 EK 032 169-1227 " JB * SLO 10 WIT 35 * 3762-1* "t " ~ ' 
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56T# 123^56# lZ3‘<5lt * t» ■ ' • _ 

113 SF 0 SX ^S 0221«‘?-123'i ( C C#-, - -# -• i« V* 1 

199 StA 63 CS 032169-1233 ■«‘~GCRS1* FCRGEr'MY' H IR E' RE GAO JUST SAW EKB CSfni 

70 ENC 66 CY C32169-123A * 1130 A AVGS 91789 DOWN 22AII i . . . 

PD * BOY* 20 CH MKT» GTC«' 65-9823-1* * NOL 598 C32 16‘9-T2355 ‘ “ 

*16 SVR 1212 tCAP 032169-1233 * WRE REJECT* .'R TWICE* NYC 329 WRE # HOH IS THIS FOR A TEST 4 

■5M’90' »■■ SL*’200 USR" 26- * ' "STTU SR“'28 ' * '20C-96*"~*‘ XW~2Cr'032 T69=1.23'5 ' ’ ’ ~ 

572 OTC 110 KP CRO C’2169-1233 * SO* 100 OROACWAY JOE PKT* NH* CXL 17* 4551-1* S 

O' 154 OR 37C WRA 032169-1233 t EOT tlOM FEO LANOOANK BCAOS 6,75 DUE 6-7C‘lO0’ 2/32# i ~ 

_ 60 CSC 0 LA NS 032 169- 1 240 _ # _F I G * THE_ PL A Y 8ACK NBRS ARE BANK 3- 7 C AR BACK * 122 L A BAND 3-14 CAH E BACK 1 24 l ARE 

65*’SK 241 WRC 032169-1234 * SK* BE SL 52 USR 28 ETC* OK CDA ACV WEN ENTC* BILL NOL STA* f $ 

513 Clfc”l3u'C.S’ 032169-1235“* PLS REPCR1“SELL 1 50 "G£NER'Al“CQRP'CHI 0 8# F0R“65'31-l tHNX MATC* S * ~ ' 

573 CIC 125 CC 032169-1233 #_CLOTE PLS* DATA ARCHITECTS* PARGE CCt ; 

■■■■ 155 CO 242 WRC 032169-12 34'# "CC* BE SL' 97 X 45 GTC ETC* OK ODA 'ACV 'WEN ENTO* 'BILL NOL “STA* ( * 

RA 55 * BUY* 200 RST 12C* NH* 0324-1* 200* * AN 262 032169-12333 

5 CK 66 CY 032169-1234 * li30 A'AVGS 917E9 DOWN 224# i " 

2095 EXT 16fl AC 032 169- 1233 KY * DOT IOC JLN 14* 8519-1* * ' - 

200 STA 217 CC 032169-1234 * REPORT STATLS S* 100 LCI 15 « GTC* CD# I 

52 RA 0 WR8 NS 032169-1240 « CAROL# - RUSH-* PLS CCNF ORDERS TO BUY 16000 PAC RTS AT_4/32 OPEN # AND 3200 AT 3/3 
2 OPEN FCR ACCT 20-71C0-1* ARE STILL GOOD, PLS ASKPR BCUCHER AND ARE THEY IN ACblCN"TO THE * ■■12B00" EN TO "TODAY EPC* # 

75 CP 377 HRA 032169-1234 * BOT SK SWA 5-86 115* LVS 18* GTC* * 6809-1 * _ _ _ 

■"145 CCE 47 KP 032169-1234 CAM WE RLN'A SECOND DIVICENO INCCPE STATEMENT i'FOR 'AN ACCOUNT PLS ACV'* BUSCH KH*’t “ 

233 LNOKC _ 

.• 469 CBD'25 P2“03 2r69'-r23'4“# LEffRE HGN SHEET”37'WF'CR BT-SSTA-l CtvLY"ef3 CK * RE'C'C FdR iEOb.OO P'CS"AOn'"SijSlE“t>Z 

f * 

“ ’NaO NYC"7S WRE 032169-1234'# TESTS' ' " 

•'iL-TSTA CIC 38 TE 022169-1233 » BUY* 100 COACHMEN 16# TE 98C5-2* FLS CUCTE BACK# S 

RIRA223 ERM 100 PL 032 169-1237 # ' 'SCCTT' LCNC RE BARTER' HE 'WANTS"SH SHI PPT 'AND~iF WE# TaN’T THEN 'HE-HANT-CpURCHASE' CXI 
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--CONF IRM HAS SENT OUT- YESTERDAY- AFTERNOON* SUSAN* « , „„„ .... . 

92 BRM 0 KRC NS 032569-1106 * RE SELL 100 HPC 6a FOR 1028-2* THIS NOT ON CHH HAVE RE SENT TO PCX BOB HU t 

— — 52 RB 1^1 W‘sO 032569-1109 # 06MEN0O ** R0 <1 RE1800 FORE IGN - SEC" FOR *963280-1# SINCLAIR -J-HOFFHAN WE — RE 

C* ?H HENTZ CO IS HE 8K FH BKN* OONT KANT TO HOLD STK HERE HL SHP TO HIM* OR TO EUROPE NEMHAN CCE ^ 

FS-67 *~ CXL-SLV-lOO AMO- 1 1 1 *— 06 1 2-1 *- 1 00 «-C XL* XH • 168 -032569-1 106S- 

139 EDR 101 ZA 032569-1106 * DOT 600 DEL 301 * 03-0100-0t 

-^1025 EXT 101 ZA 032569-1106 E0P * BOT-600 0EL-3OJ; 03-0100-0* -- - — 

69 DE 59 CL 032569-1105 » SHFR KC EE OE* HAVE GIVEN 79-3289 TO* MICHAEL C MURPHY C* ELIZABETH S MURPHY* 60C 

c aonnxRICF* COLORADO SPRINGS COLORADO 60906* SS 363-32-2523* CL* _ 

88 BRM 59 OH 032569-1106 * TAYLOR* RE PARKTOHN A LOCAL UNDERWRITER INTERESTED IF* YOU CAN COHE UP WITH . ANYTHING HU 

0 APREC«-KNOH ING-SOON*— PHIL-OH*-*^ [ , ^ 

CU 52 * BUY* 200 .XAV HK.T* 5605-1* 200* * ASE 235 032569-1105A 

386 ore 60 OH 052569-1105 «- -QIE INSTRUMENT lECHNOLOCV* PHIL OH* » 

39 GC 0 HRG NS 032569-1106 * MARGE* MEOIATRONICS 35-7* DATA OECISONS 9-n t . , 

■ 160 STA 61 OH 032569-1106 «--BCP* REC-MAIL CFM 85-3936-1 BOT 67 - BUT TES* - GAS- AND-OIL-AT— 230- AO-3-26 -THIS-NOT-OH TRAO- 

E* PLS BUST AND ADV* EZ OH# » 

1 60 -ECP IC2- ZA- 032569- 1105-*— BOT-lOO-HIE-l 6 C-* — 06-0100-0*- 

1026 EXT 97 AH 032569-1105 NH * SLD 100 KN 50-* OH 50 LIMIT* OH* 



-7o'eO-io6 KRC 032569- nos- *— SHAPl RO- BLAH - KNOX HIGH • AND-LOH RANGE - AUG-53-19 AWI'-l5n# — AHEARNE-RCH* - 

-3I6’’cr”^/"h 032569-1105 J -- Uo' * ■ 1 -HI REO^A^i SKING’u"To‘rSFR -(S-RT -PAC-TEL-6-TEL-* -FH-ee-SeiC-TO-EB-CeSE -THI S HILL 

EVEN OUT RT * JILL K -TNX — FOR -HIRE — RE — 6ARTEP* — HE — HVG 5H T-RFO INTO— CUST-R NAME-* — MATT— SH I 

HRS# « 


■S.COTT-LPNP-. 


:^-57-rL~I63 WPO- 032569-1 no- * RH-FL *- 

nr^AGREES ’ HTTri'JD " f.ET RID OF THIS* S E CURITY 

— -69 LS-66 LY 032569- 1106 -*•• KIL* -UNCLE • JOHN 0;-9*-* 

~56 FL 826 CCAP 032569-1105 « FL KAB 77 

1027 EXT 102 ZA 032569- 11 05- EOP • *-- BO T-lOO - HI £ 18 C »• 06-0100-0* 

161 ECP 103 ZA 032569-1105 « BOT 100 HCO 57 « CC-9723-2* 

I023-EXT-57 •BK-032569- 1105— CJ-*— B0T-5-0XY-62-*- 692-«6923-l T#- * 

92 CK 99 AM 032569-1105 * BOT 100 PIN 63 * CK136* SLK* 63-0* 

1029 EXT- 103 ZA 03?.569-n05-e0P -* - BOT 100 HCO 57 -#-60-9723-2* 

385 OCN 70 CJ 032569-1105 * HARJ TR* RACE QTE CHARTER OIL* JONES CJ* » 



'29- FS- 103 HRC-032569-n05- «- MURPHY AUOOBON RACEWAY -11-30-56 28-35-CTS# — AHEARNE-HC-H*- 
RI 153 « SL* 100 HRC 69X* CTC* 100 695!* # AH 180 032569-n05L 

-162-60P-106 -ZA- 032569-H05-*— BOT-20O-RST-1-6 — «— RA-0326-l* — 

1030 EXT 106 ZA 032569-1105 EOP * BOT 200 RST 16 « RA-0326-l* 


— 10 -RK O -HRC NS -032569-1105-* — JBC * -GEO- HA SH INGTON- LIFE INS- 6C-51-* 

56 CJ 106 HRC 032569-1105 # MOSS 60 8-25-65 66 63a 63o* AHEARNE RCH* 

R8-6 3 ■*- BUY* -20-064 -27*- GTC*— 626 7-1 *-* NOL-- 370-032569-1105 

. PR 155 ( BUY* 50 CAF 52* ONR GTC* SO 52* I NOL 379 032569-1106E 


V 
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TAB-13..SK ... 

ET THIS FIGURE* CHAS SN* * 

. 37 CCE-.'3..CF_Ci.096n-CS20.* — M-00YLE-*-SP0_l..D.T0-«i/.8-lf- 
FX lA » BUY* 70 GH 7911* CTC* CXL 79« CTC8 A011-IT* 

CTC 19 El CRD OA0969-0920 »--SL« 100 MOVEMATJC-INO «J« CB*- Et-Ol 97-1 * . lCO*-t- 


-HARC-OF.J 

« NOL ni OA0969-0920 


\72 LA A3 KRJ 090069-0920 « OR LA# A7-1506-1# RE 100 LEHMAN CORP# N/0 AUOERSON# WIRE HE THE TRANSFER INX 1 AH HOLDl 
N/KC IHE.SrCCK YOU SENT* IN FOR CORRECT ION# . S.HYTHE- CCE#- « - 

' 'e 


-INX. CEH..MAEH- 


'57 CTC 17 BT 090969-0920 # 0 HESTCOAST PROO BT * i 

... fl 20 . # - CXL. BUY*. 50.0EC.PR0 .68t«. DAY# ...96B2-l#-CXL_S0A-jr_AH-32_CA0969-0920«_ 

97 OIC 16 PA 090969-0920 » SL # 1000 NORAHCO 50 CENTS# 1392-1# ONE THOUSAND# % 

30 TAB 18 BX 0A0969-C920 « - LUNDY A-8 69- 95A3-1 -S . 35 SYN 50 ..FA1L..T0 «# REC HH. PLSE-AOV-RAV_#«_*. 

920 TERM AC LINE 069 NOW RESPONDINCD 

6 CX 17 WRH CA0969-0920 #- BABS RE 9813-1 SEND STOCK . POWER .#- 1000 HER .HA JEST Y- INO-HAVEI-STOPP EO_TFR # 

CRD* # 

_6 PB 31 KRC. 090969-0920. .#_PB RE. 8K . 658-ON -CK. POS- YR_OUT-.1070 ,9U.PLS . ADV#_MCCARTJ1Y_XA83 

3 PE 35 WRC 090969-0921 # BARBARA RECO PKG NBR 1 DTD A-7# BOYLE CGEt 

.-.3 7 'AD 19 BX CA0969-C920 #- LUNDY A-8 69-1626-2 B AC CSL 29 PX SB 29 PLSE’ ## AOV RAY-#*-t ! I 

20 ..RH 5 NO 0A0969-C923 # OAVE GASTON PLS CALL JOE HAHCNEY NORWALK# » 

90 OTC 17 PA 060069-0920 SL# 2000 NORAHCO 50 CENTS# 0A38-1# TWO THOUSAND*. -$ 

>■7— U,_. A7 WPJ 06C9*.9-09 20_# BM_F.L*-RE-f ARI.EP# PLS_RE..CHFCK JFAN ACKFRMAN AT T J SCHEMIN RF RFI FA9F ON# THF TTFO UF 

• - A .RE HOIDI.NC IF THEY CO NOT-HAVE HES SAYS #.WE.H*V£ TO FAIL FOR HONFY* 9.MYTHF ‘ ^ nc-uir 


S5: 


920 IKHL5 DOWN AN 


A AN 


A AV 


A BG 


PA UY* 


FA XW 


AX 


5 


.35 SIA A5 CO CAC969-C920.#_ RE REPORT. 9. CD 2 WRF.ICN SOT 100 ASM 3lt AS. 0F-«_,A/8 .BUST_2N0 J-OT-ASE-WE-ONLY RECE I VED 

REPCRT UN^ 0^*E LOT ft 

. 2 HC 32 WRC 060969-0920 #_HQ RE.BK.7CS YR OUT ON CK PDS 12t00 PLS AOV# ..MCCARTHY-TABt - I '5 nJ\ 

^ 69 CRO 20 CJ OA0969-0921 # FEV CRD# 25-0010-1 IF YOU RECO DIRECT 100 C2 CK TOPAY 6A7At33< 25-0199-1 OK TO PAY 905. 

-.65 IF. YOU HAVE RECO CIRECT#..15. CDNTL-CAN#. VA. CJ#. * u^ lu 

GX 11 # SL # 100 FOR 15 # GTC # 6701-1# 100 # # AC A2 C10959-0920C 

■■ 040969-0949 «.-ALL HIRES TEO G C.EO CLOSE# TO BE AO.MITTEO TC L 1 ST ING -C.-REG 1 STRAT.ION *_ATl_lOAH ON 

Thursday april id 1969« rapid American corp# abbrev -rpd. ws- posy 5# ase# 

' l^#^100^»° C40969-0921-#..PL. REJECT#, DAO ORDER SYMBOL# KAU THIS NUMBER# ASE. A-PL-* SL<-lOa.CCI-RT MKT# 1-743 


.-99 OIC. IB PA 040969-0920..#._SL«.,2000 .SANTE-FE..1NTL COLO .38.. CENTS# 0792-1# 
7 1 43 WRC 040969-0922 « AOELE RECO PKG NBR 1 DTD 4-7«- BOYLE CGEJ 


_THQ_rHOUSAND«L 



- -7./ V-7W vu -F-w-Yfi C IP AUCLC K rjOK I UlU ••-7B eOYLc COtS py ' 

' «°GIVE ACCT*i°sh'’ray'^##°#*'’ OEPT. 69-9759-1 ## • LCCKS. FOR .2 . PCT.. STK. 0 1 V.. P0..*#-lr,10_ACUSHNET_CO .50 .SHS ..PI. SE— ^ 

” A—BAUS... RE. 8974-1 CK REC 4-7 FOR 208 . 50#. . IS..TH1 S..OK FCR~THI S-ACCT- HAEK-CRD*-1- 

' nc * # RE RE YR OOA NBR 22# SL 100 PKL A 17 STP LT OPN 2302-1# U RPT 




OF COA,...AS 50. 50 SHRS# ...AOV—RACE. . ED _A SE STA# 

36 STA 46 CD 040969-C920 # ES OK CD 100 APY 12X CO# t 


.#.«. 


•AT END 


BUY* 50 GH PRO 82J« GTC#. 6996-lTK..# NOL 132 040969-0920#. 
SL# 25 J MKT# 3071-1 # 25 J # « NOL 133 n4n9A9-n<3>i 



'T20 OG THUP 
'9 Cr.E 21 BX C40069-0921 # 


M BOYLE RECO REGSTO 90252 OF 4-8 BAKER ## t 


- #.f. 1 tf niicT rrvoTOAyn rnDr**' ¥ i^c nc (•••'*•/ • 
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jfSS *. J“Lre.!“!lilS«S.‘».L-U..VTIIU«.....TS a,-«»«-O0!-l.-CFN..00-30t OFG.. ... ^-.. 

o^fi *1 r (2 M CP LINE 00^ NO RESPONSE TO TSC ___^ 

■5ySi^(rHQ'o.096‘~093fS*'"«AR?H?'R^8^^05S'^?S°cr°^ AOO* SA1 68971C1200 COMPUTER FA ilEO* "prCK UpTo[l 

AR SIGNS -PLS ADJUST* THNX WHITE HQ* * ~ “ 

o->a TCDM fp I INF 009 NOW RESPONDING 

.127 CTC 9 C US 09 C 9 A 9-0939 * . 0 * FOUR SEASON ECUlTtES .STEVE- US# —>» ■ - ~ ' ' ' , 

12 SX 901 CCAP 090969-0939 # SX KAS 13 v • 

■•nir 8 lG-Or 096 ° 9 -§ 9 trf'BU^«' 50 rBOHEri 7 TU^^^ # GTC #" 2778 - 1 * 500 «_* I __ 

■•r’.^^^^%RM^S9i^6°9^°Dl°9‘^I Til SlREf«°Rl'cOCOA LOOK -FOR ANOTHER 'cUIET :OAy'oUE UNCHANGED TO # POSSIBLE 28 DOWN DPP ;i 

WloT.TT.1 wir-^LLow-TR^j-^K 

.. 6 S BNO 20 NB ORD Q 90969-0939 # BUY* U PLS EXCHANGE# ' FOR 100 HAC-^^ ^ 


IT, liS ToTT-TlTV^ 

RDOYNE# PLS AC* ^ ^ _ TFNX WHITE HO# ^ ^ 


129 CTC 38 iv 09C969-C939’ # QTE* SIMPLEX LOCK# ASSOC DEVEL ^ RES# EV# 1 

50 SIA 15 BL.090969-C991-# — ES« RE..OPN. 9-8«.AYS COES SL-lOO \ 

*7 RA 27 WRA 090969-0997 # RE YOUR ORDER TO BUY# lOH IOWA ILL C AND E 7C- OF 99 'OJ; A 

, L BND^2J DU C90969-0939 I . BUY# $3000 CMAC 5 1980 81# CTC# CXL SAOOO 01# GTC* - 9098-lT# 13H_8l« $ ■ \ 

57 BNO 1 KH 090959-0939 # BUY# 15H GPAC DEBS 99 OF 79 HKT# 5177-1# *5H HKT# 1 v< ^ 

JorK^oi^NYTHtN^ABcClTs fsfuRE^CUD YOU AOV I F . CTF - HAS -16 SHARES. IS SO-. -SHIP-IB -CEO. PUTNAH FO JK- BT # «..-• - 

— ilrO; 

— IF. SHE. .IS# OEFINI TELY- GOING TO. BE-IN — — - : ' 

SEATTLE AS THERE HAY BE# OPENING, BARNFT TL# « „o,ot ' - - 

-CASH SOLO 100# AVNET 21S REG WAY SOLO-lOO AVNET.21X CASH AND 50 AVN# -AT. 2 1 -—THES E-TRADES . I-D~K FRJn- 

S SEE THAT ONLY TRADES ON WIRE 19 CO 

— THRU-SETTLKENI# PAY CTHERS..ARE. WRONG# I.FX#_# rTl'TT r:;;. ' ," — ~ ^ ”* 

l5 lror09f9^0^9^3'^r^E^..i^^;^.^^^E^^Lr°t,Rl°^PIrR 

0 N/0 HOFELD PROCESS PRINTING# ETC TO 1025 VENICE SAME CITY t ZIP TNX* HID.*.EY BL« # 

_ WK 15 » BUY# .100 CGI. 12*# -5259-1#..# .XW. 65 090969-09900.—.——-- -r-rn~_nT"; 

9 NYC 3 KH 090969-0990 # SELL 10 MAINE POTS HAY 350 CB» '2 2®° 9®* * p,,„niNr CDRP J MARGE-TE# 

-.109. CRD -5 TE-090969t 0939„#— RICHlE_-=_RE_ACCT..98C9-.r.HAVE .R.YH.T-.fi0R_EEEJN_lA.VES.T#.JUN01NG„ . 

15 BO 60 HRC 090959-C991 # RAY BO RE 691709-2 REPEAT ACCT SHOWS CK PD 9-7 FOR 300,00# PLS ACV REAS^ n,^«« _ 

' 1 ‘X • 
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DATA PACIFIC 
FIBRE TECH » 


« -ALBANY .FF «_US NATL D . 

REM METALS » TILINE • MOULOIN 


CONV'^RSION THIS CHPTS THE FOUR BNOS* HES KKbit ii 

Si, NW a'»_BUY<I 100 .AAC-i5i«-GTC»..CXL-BUY(/_l00_SAHE..18« -CTC* — NH_0a36-J.t*_a_XH_ia5_aAJJ)6LS.-J.Q01C- 

V'co'lfl » SL » *> AHP HKT « 036B-1 K 9 *' » NOL 239 0A1069-1002R 

\ 7 URH A90 r.CAP OAIOSO-IOIO » WRH KAB 56 : : 

NR 5 * BUY* 100 PYC 15* GTC* CXL BUY* 100 SAME 17*A GTC* NH O036-IT* 100* * ASE 152 

C + IC69-1002A : ^ 

6« SVR AAB CCAP OA1069-1001 * BRM REJECT* INCOMPLETE TRANSMISSION* 61 BRK* BILL* RE YOUO 

20 TL 61 BRM OA 1069- 1002 .*. ...B ILL * RE . Y0UR...2S..FA. 6-.92 .ETC, _WE. DO NOT_C IVE. REDUCED. COMM ISH_£XCE.P.t*_UNOER_SPXCJAL_CJRC 

~7 UMSTANCES ANC when we have LARGE ORDERS, * WHAT IS STORY RE THIS AND PERHAPS HE CAN HELP, SORRY I DIDNT ANS* YESTERDAY B 

' UT 1 HAS IN NEHHAVEN OFFICE AND MY SE • * 

CY HAS OUT* STICK, REGARDS, AL KEY BRM* • ' . • • 

19 HRS 55 FL OA1C69-IOOA * .HES RACE RE BARTER SEND TO AMER BNK ATT -GEORGE* MARSELL . VS . PAYHENT.JJO * -PROBLEM RM» . i 

~ 22 HM no HRD 0A1P69-1002 * ROSEANN* 66-336A-9 CR BAL TYPE 9 1187,50* REGIS CRDU t ' 

lEO CP.n. 39 CJ 051069-1001 .*_MILLER.CRD«_RE_25^1530-9_CUST_HAO.SAL£S_IN.HCN..YA_SHOULD_HAVE..*_PLENT.Y_KONEY_IODAY.,.:ADV. 

* BOB CJ* * 

.. ?•» PT 22 EC 051069-1002 * -ORE. MET* FREESSZE DRY* SHOKECRAFT *..FOAHAT 
« AWrn.MATEO SVC * BIO PURE * EOP CENTRAL * BOHEMIA L« DATA AYSTEMS 
GS * 2IR TECH * RACE * MARG FO* * ..... - - 

17 FL 70 HRJ 051069-1001 » RUFF* RE 66-573fl-l INFORMED CCE TO EXERCISE NORTHWEST AIRLINES* RTS* PAL* i 

29 CM 0 H.RG.NS 05 10.6 9-1 002- «_CLEN* AH.StE 5.72 — ?*. AH . 5X/d3.. 105-9 -S 

216 OTC 19 LO ORO 051069-1002 * BUY* 200 MISSOURI RESEARCH LABS 6 * FOK* LD 2800-1* 200* t . 

.... 33 FHO 61 LS 05 1069- 1005 S -. FALK * RF 515. PINE STREET FUND* STK IN ACCT STK. IN NAME . OF . LUCETTE Y HECREOY « -C JS. L S« . t -. 

65 BRM 559 CCAP 051069-1003 * BRM REJECT* INCOMPLETE TRANSMISSION* OTC 65 H3 ORD* PHILA BAL TO* BUY* 63 PIPER AIR2 

.__69 SVR 559 CCAP 051069-1003 * BRM RE J ECT * . I NCOMPLETE TRANSMISSION* OTC 65-HB ORO* PHILA , BAL TO * -BUY* 63 PIPER_AIR2 

COl TERM BRM LINE 059 INTERCEPT START 0062 PRIOR* ITYP 

15.SM,71 HP.J 051069-1002.* ..RYK SLD . B6. KFC. 57J A S . DF..5-9.. BUST,. 2ND. LOT-.ETC»_YR.. RITE-ONLY.-ONE.L DT*. STEVE* S. 

26 HM 57 HH 051069-1010 * SHEAF HE HV ASSIGNED 86-5765 TO * J CHARLES WOOL C » MRS WANDA H HOLL * PO BOX B59 H 

_H 67201 * 512-22-7303 * HANDLED BY 02 HH* « , . ... 

GC 37 * BUY* 100 INA HKT* 7962-2* AM 127 051069-1005* 

OCl. TERM . BRM LINE 019 NOW RESPONDINGD . 

IPl CRD 55 SX 051069-1001 * EOK CRO* PLS SHIP STREET STOCK SO 'BABCOCK C WILCOX TO 98-9987-0* VAL 5/16 NORMA SX* » 

182 CRO 56 SX 051069-1002 * ED.K CRO* PLS.. SHIP STREET ..STQCK.IOO. DEL..HCNTEJ0._9 a-9S8J:=.0*._VAL_5./J.6_N0R.MA SX*_1 

• CO 0 HRG NS 051069-1008 * KENS RE SL 1 M LAKE SHORE t MICH SORRY STILL NO BIO * 

80 66 « BUY ** 100 3VI 26C *« 9806-1 «« 100/26C* * AC 95 051069-10019 

10 EL 59 HP A 051069-1002 * RE YCUR ORDER TO .T-* L* 300 CHARTER OOL LTD 12- ETC* OTEO lln-12 t 

29 PT 50 HRA 051069-1002 * J AND L WARRANTS 7-i * 

18 FL.O.HRH NS 05 1 069-1 002 .* ..LIL FC DUE_T00AY.3020,00«_.TRADE .5t 2 66=7a2.7.-.2« ADV_IKX_OAL«_$ 

CN 36 * BUY* 50 FCC lln* DAY* 1281-1* 50* * AC 95 051069-1002 

002 TRHLS OCVIN GY PA._ 

TO 23 * PUY* 100 nXY 5U* 1165-1* * XH 106 051069-1002 

•■-•...21 TL 23 EG 051C69-1002 * _ Q .* ... TOLLE YCRAFT . * . HICHAM STORES.* K1NG_EG«_S 

002 END OF RELIEVAL TO TERM BRM 

183. CRD. 23 KV 051069-1002 .* _SEHP* RE. 0 13 5r L.VAL 5/16_SLO_33OO_CHRYSUER-ONLy_280O*_SHOHS AODJI_SOOl.SHRS_OUE_AX_S2 

CR 125950,77* STK. HL COME FM IRVING TRUST* AEK KV* 

60 LA 0 HRG NS 05 ICSGtI 002 . * _ B I LL « LK .51/92. 76-t 1 *. UCL. 6t90 .95„5E_* 

SVR 



0C2 rilO OF RETRIEVAL TO TERM 
23 KH 0 HRG NS 05 1 C.‘,9- 1 COS « 
61 LA 25 EG 051069-1002 * 0* 


RF BUY 100 PATRICK PLYWOOD ENTERPRISES 16a* .GTC. QTEO-AT- 16n-l 7t_i 

PACIFIC NATIONAL ASSURANCE * TERRY EG* 1 

*'■ 7. r..*LI K vte It ev p tft.Tn.A c ny •>p 7.«A» e*rii* 

I - — ... , 


I 


EXHIBIT B~COPIES OF 30 MESSAGES RELATING TO REQUEST 
FOR PRICE OF BARTER STOCK BY DEFENDANT'S OTC DE- 
PARTMENT ANNEXED TO AFFIDAVIT OF MICHAEL J. MC ALLISTER 


00291017 


. oozsioir 

Ol7<4lOll 



' . OOttBlOIl 


013B1011 


01061013 


01561011 


001610 13 

00151013 


V nwji Jiun rnc rt*r\r. hw t u »l ^ 

38 oc 116 WKO 121768-1017 » ANITA OCH 8611-1 OKP UtOO* 9B53-1 OKP 5520»80« 98^^-l OKP 6 

■ ' ' , ^ 26t25li JAB CRD ■ 

» *2 

266 OTC S: WH 121768-1011 0 QTE BIG HCRW POHOER RIVER* RAW WHt 

19 PX 82 BRH 121768-101^#' RE Yft 28# BU Y 3.M FLORIDA TURNPIK'E 6O-2001 92# QTD 92-3*11 JOT BRKt 

OS 28 * BU Y* 500 (.PI 12°*' 08 NH# 9806-U 500* » ASE 333 12176e-1011t ' 

10 QP 16 XU ION 121766-1013 < Y8 30000 OPENCU AT 50* CEF t 

6 9 E X T 11 AV 1 2176S-1011 HT « S L 0 50 0 £0M_ 20 * <t576-lX WAL-2 WP-3#t 

8 BX‘ 69 W RH 1 21768-10 13 « RYH RE B lOo'tC G 198 ACCT 69-1029-2* FAYS VITAB* t 

12 BT 66 WRH 121768-1013 * AMY RYH RE SLO 90 CPA 157p ACCT 2962-1* SHUD BE 9610-1* FAYS VIN TA 


. 00661011 LO 97 WRA 1 21 766- 1 011 « StO 300 HETCOH INC 9<» « 0921-1 3 

0065101 3 67 LA 96 PT 121768-1013 « LA U CENCE INDUSTRIES* COASTAL DYNAMICS* IHBPTW t 

'^OlTAJon. 269 QTC 36 LO 121768-1 0 11 « QT BARTER IND* CRD IN TO SL AT 6* TNX C HAG 10* t 

01381012 _ JU 33 _SL*'50 TST MK T* 1898-1* * ASE 339 121 7 63-1012 6 ; ^ 

01971012 76 HEND 22 BY 121768-1012 * BUY* 1000 VRE 29 * CTC* 1000* t . 

01121012 « RB 27 WB 12 1768-10 12 * B 2_MAY P0J^S_391* ON 39 2 LT OPENt 9889-95 

01851020 1 2 W R B 1 CHX 121768-1 0 20 * SO LO 1 JAN EG G 9 1 50 MKT* FA 3103-9* i ^ 

■ 015 6101 1 50 EXT 25 AN 121763-1011 CJ H SLO* 100 TGT 32- * HA3t 

01281012 ■ i5_HA 719 CCAP 12 17 68-1012 * ; ^ 

^0 182101 3 77 TAB 52 CN 121768-1013 * PA RENTE C U C ET HY LONG WIRE ON TRADES* MADE FOR 90-0099-1 PIS A 

OV PENN* S 


00201013 


15 CJ 2B AN 121768-1013 » SLO* 100 RCA 98* GTCP# 
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‘ 










nnTHllo7 

16 Ori 169 KRO 121768-1107 « PHIL » 12-16 SLD .100 UP PFO US 62C6-1* 1150. 18.50 

3,75 .03 

• 

...... 


1127,72* IRAN 

■ 



00781107' 

K TAO* * ■ 




01181111 

; 66 SN 133 25 121768-1111 # BOT 100 UEP 22t* SN-8355-l * 




\ 01561106 

713 EXT 58 AB 121768-1106 HU' * BOT 100 TRB 9;*' 0 HKT * 9522-1* t 



• 

01671107 

632 OIC 76 LO ORO 121768-1107 # SL* 2000 COAST TO COAST INC l-» LO 7206-1 RC* 2000* t 




00571106 

57 KW 57 CY 121768-1106 * SOLO 1 FEB STEER 2860* 88-0831* * 


• 


■ 01991106 
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C2C769-103e--EY *■ SL D-ROO AO f73X* ' 009 1-1 ' — — _ 

..../;%A^K i?iERAL°T?^ir^NrT;EYS"L^No;:iEr;?s^r^o°HAtno.!rRC^^^^^^ 

31 WH 77 WRH 020769-1039 » HW * KLOOF GOLD 8 - t 

8SoK.:'?Ou‘-?n^Li 

--L^^^^^53^“^2^?6?3to;9-%^•V”3S?•i§^''GiT••99^^!i^■-7n•r^ 



-1* CFN 20 3IJ;* ORDER SYMBOL* KAO THIS NUMBER* NOL 103 SX* BUY* 20 COT 3lt* GTC'*'— &9 

•038 - TERM- — — - 

,• ” -°° 21*« 2359-1* $' 

— 29<f GTC// CXL 300W AM 1 88 '02076Q-1 -- --- • .. 

^>°_WLie^ W8D C20769-103.L «_AL.J<EJL_BML-H,l£8IiP_.X „p* TO * P.9 LARRY L 

^5'39 ENO OF retrieval TO TERM SVR • , “ " ' . 

990 OIC 29- GX 02C769-1039~* I'GL-'C V~OEB‘Tf-i — 

" ■' HER rOEN^Cn.NN E^WA^V V .\Ir.'I2iri RR 17 ff HR ALEXANDER GUDELS KT « 567 SHAIN AVE * 

' -LS aSv sIp^J OP EK * IS IT A GOOD BUY H ERe'qr WHY 


T 59t_gN_Hj^9_8 -9987-0 PCSE SX*\ 
5V 75 # Sitf 4n MAI .. ^ 


?3 J3 126 1 ■ I22C* HU 3969-9 VIA NYC* t 

* VA9 CRO* * - 9 * HH* RE 9809 PLS AOV WHAT ACCT NO WAS ASS IGNED SO 'rCAN »~tFrij80~9~fD~NeH NUMBER' 


i 
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KA 66 OH 020769-10AI U 
. 'LS' ISS WRO 020769-1041' 
AC8 EXT 61 AC 02C769-10AI 
“45C'0TC‘34 KM 020769-1041' 
36 OE 76 AA 020769-IOA3 H 


KEN# FLOUR PRODUCTION 78770# HILDA OH# t 
■# PAE LS# ' 6AA3 " HAS'.NO BP 'HAS# "FED "CALL 6927 
OH « SLO 15 RAI 12# 1793-1* $ 

PL'S-QTE'-AMER ICAN"NOCIEAR»'"OCONN'OirKH'«"l 

SLO 30 STR 15# 0 MKT# 030A-1# * 

"■ AC9 EXT 87 ZA 020769-1041 EOP # SOLO 200 SYP 75- # 65-0015-1$ 

SH 58 # CXL SL« 100 UOP Al# GTC# CXL 100# # AH 195 020769-1041E 

# # TITAN GROUP# AUS$ 

SOLO 100 AT 3e« # CN87A6-1$ 

■RB #■ ■S0L0'50n’P0Y''le-«"LVS'$00#TTre“5$ 

SELL. I MAY PORK BELLIES 3397 DAY# 68A1-7# 

# 


DU 2-12# LEN CRD* S 


A51 OTC 132 HU 020759-10A1 
60 COP 88 ZA 020769-10A1 # 
■■AIO EXT‘25 AB 020769-10A1 
9 C.MX A2 AR 020769-10A1 « 
'All EXT 72 AA 020769-1041 
32 HH 29 CV 020769-10A2 # 


1 3397# $ 


PS # SLO 100 Cl I Q MKT* 7832-28'$ ' 

HILKENS RACE UR NH ORDER CANNOT BE ENTERED UNTIL WE* HEAR FROM NEWAH 


WILL AOV ASAP GIN# 


-pceAsrxDTTrr~r 


EV 77 « SL« 50 ACY MKT# 2232-1# « NQL 396 020769-1041C 
"'^5_niC-.:'3^ LO 020769-10A l'~#' AL' 'KEY #' P E" BARTER ' I N0~# ' WE SC'0 ~HA'K1'RC~ 

THANKS LARRY LC g # _ ' ' 

r PS 32 A3 020769-10A2 # SOLD 200 F SN 123# 0 1221 SHRT# '7320-3$ 

A.. EXT 88 2A C20769-10A1 EDP « SOLO lOO AT 3.'r « CN87A6-1$ 

FS 53 « BUY# 200 AJ 17n« 1607-1# 2C0# # AV 153 020769-10AIO ' ” 

.._SH 59 # BUY# 200 LPT 191# 200# # AH 196 020769-10411 

6 TX 0 FS US 020769-10A1 #"'ROY# WELL 'TRY'ANO'SENO EM NOWTT'E'VEh'V S KINS OR SO.# 7 1 WHY U SHUDNT BE HOTD'ING UP TH 
. E POLLING TOO HUGH,# ILL LET YA KNO IF I GET EH, OKEE OOKEE,# MORE# 

OAl END OF RCLIEVAL TO TERM FF ' 

A36 OTC 28 OS QRC 020769-10A1 N BUY# 5M OKLAHOMA GAS C ELECTRIC 7 PCT 1999 99** DS 3765-1* 5M« $ 

61 EOP 89 ZA C20769-10AI # SOLO 200 T 55 # WH-61A8-1$ 

. A13 ext 26 A3 02C769-10AI NH # BOT 100 NGC HSN 17*# 9570-1$ 

AS NH 73 AA 020769-10A1 * .SLO 200 NCO 12*# 0 MKT# '7A66-2#"$ 

AlA EAT 0 AC NS 020769-1041 PK « ATTN EO CLOSE# RE PK BOt 200 NUE 2C# PRICE COES 6C 6C AC$ 

eo 83 # BUY ## 700 NRY 15 «# 08AA-1 ## 700/15 #« « ASE 289 020769-10A1 ^ 

, 20 00 0 CSC NS 020769-lCAA « ALL-# RE EX OIV LIST SENT WHILE AGO -OATF ON TOP IS CORRECT# AS FEB 6 1969 - 

FLCOR ON ASE TCLO US THIS LIST FAILED# TO BE SENT YESTERDAY# EDM# ' # " 

A,ci CVT 7» AA n707/.Q.inAi MU « KIO PCO NCO 12J# Q MKT* 7A66-2# $ 


-Me 





P>B 59 H HUYl/ 50 EO HKT* 

AK' ■D2 9“CC&P 02C769-I0‘i6 ■#' 

3*1 PD 202 HPD 020769-1097 » 

JEN TABU * 

92 CGE 89 US 020769-1097 H 
T OF YA MY ERROR THANKS » 

72 KC 93 AA 020769-1097 « 

'507 "EXT 77 AC 020769-1096'" 

77 CO 03 HRF 020769-1097 « 

'15 CBT 87 SN 020769-1099 H 
38 OA 96 AA 020769-1098 K 
508 EXT 79 2B 02C769-1096 
19 PS 80 AC 020769-1097 * 

'SC's EXT ' 106 2A 020769-1096' "EDP » 


•» Wt fT V » V» •» U t ” * w 9 

GTC* 65-1135-lA « NOL 92 0 020769-1096 
AK' KAB'95 ■THRU'99 

NAT PB* re SLO too DOT 20 2-9 ETC* 


FIGS 2012,50 5. ,05 27, 13 1990, 32« 


MARION HU YOU ARE CORRECj;._RE 
HA2EL US « * 

BOT 80 CUO 6 n GTC# 5389-lj; i 
'SX H BOT 25“S0N 33'‘#'''7390-il i 

BOT 12 GO 95a/l CPTSA S 

BUY 5 MCH CORN ll6t(( SN 9856-9# 5# » 

SLO 50 TRE 87# Q HKT« 2989-2# S 

GC # SLO 100 STY 38# GTC# GC-3526-1* 

SLO 100 GRl 7C# 5151-1# S 

SOLD IOO''T"'55 


CAGE FORMS 60 A WE FOUND THEM# PLS DISREGARD OUR REQUES 


« KC-9395-1S 

79 EDP 107 2A 02(5769-1096 # "BOT 200 PAG 26 « GE-0336-1S : 

510 EXT 71 XH 020769-1096 NC # SLO 900 FIR 61S# 61— n# NC 195# HSS 

72 ER 86 AA 020769-1096 # SLO 1.00 BFC 9S # GTC# BR 89# i 

511 EXT 67 AM 020769-1095"' RL # BOT 100 A # ' A2 6a# 7LT# EFH# TRY RB OR PB OFFICES 

95 BNO 56 FS 020769-1096 BARNEY# RACE QUOTE# CHICAG O EASTERN ILLINOIS# S-l/l/2059# ADV MURPHY FSS , 

93"RL'75'AM 020769-1098 # 0#30T''l00 AZ < a « ‘A'DRS " 

512 EXT 86 AA 020759-1096 BR « SLO 100 BFC 9S# GTC# BR 89«_ S _ . c .■» K-Tf— c tT-d* 

309 CRD 69 OH 02C769-1096 # BAL# RE 2693-1 CARP# PURCHASE 25 ESX OROERE OUT 1-^16# IF NOT HANDLED DISREGARD AS STK B 

EING SOLO TODAY# EZ OH# # ! 1_ 

096 IRHLS DCWN GY PA TX "'PA' ' ' ' . 

73 CO 75 ZB 020769-1096 # BOT 900 AHX SO# CPTS# $ 


3629-1# 100 # S 




CL 0012-1* 15H# S 


'513' EXT 75 ZB 020 76 9-1096"" CO #' 'BOT'900 AMX' 50 « ' CPTS # S 

959 OtC 129 PX 020759-1096 # BUY# 100 JDATATROMCS INC 16# 

33 BL 0 WP.C NS 020769-1096 # VIC# COOEX 39S-6S 

960 OTC 79 CL OPD 020769-1097 # BUY# 15H TSY NOTES 5C 5-15-70 _MKT# 

39 FF 73 XH 020769-1097 « BOT 200 TF 39 # 39C6-2# GREGS 

125 BRM 0 HRC NS 020769-1097 # AL KEY# RE BAOTpo INO# HESCO MAKING MKT IN STK CAN WE MAK E TRADE# PLS ADVISE* OTHX# 

' LARRY LD # " 

“N8 39 #" SL# 26 DC 207:# 2910-1# # NOL 921 020769-1096# — 

'269 SVR 831 CCAP 020769-1096 # AR REJECT# MISPLACED FIGS Z OR"CR OR'LF If NRL 93 AR«(f BUY# 600 AMO I2a 

# DAY# 9962-1# OB# 600# I • 

SLO 100 ALA 20?# GTC# BR 90# S'" 

BR # SLO 100 ALA 28?# GTC# BR 90# S 



'79 BR 7B AC 020769-1096 # 

519 EXT 78 AC 020769-1096 
'15 WRB 9 CBT 020769-1898' 

75 CD 75 ZB 020769-1095 # 

' 58 CN 79 AC 020769-1096 # 

55 KA 87 US OZOTBT-ICAR ( 

515 EXT 107 ZA 020769-1096 EOP # 


’SOLO# 5 HAY CORN '119?, #'"DE' 2557-9# S 
BOT 100 CSP 69?# S 

SLO 50 ACT 26?# ON 26 GTC# 9900-1 "HOL'S" 

OTC OTE CENESE BREWING HILDA US « S 

BOT 200 PAG 26 # GE-0336-IS'' 


« BOT 200 UP 61 « HU-3788-1 S 

80 # BOT 100 CUO 6# OTC#"' 9097-^3# S 
1037-1# # NOL 922 020769-1097# 


80 EDP 108 ZA 020769-1095 
"516' EXT 87 AA 020769-1096' 

PE 17 # SL# 8 PEC MKT# 

096 TX TMUP ^ 

95 EV 209 WRO 020759-1098 « OOT EV« SLO 100 J - 1357-1 _PX ETC # FXD NEW FI GS 8_q28, .A7»P? — 

,17 7972,80 JEN# TAB# « 

KC 75 # 8UV# 100 SSC 23T# 


5027-2 SO# 5723-2 SC# 


# AV 161 020769-10950 
' I 
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, \j~r-L If IWUW 


3 -69 HI LOG LA« t 


BUY* 100 RJR A5 « 1699-3* 6 


«hi nnM R7 LA 020769-1108 * SPERRY CORP 

lOOS'CCAP 620769-1109"* EG REJECT* 20' NUMBERS OKITTEO* NRL 82 EC* 

« 200 TN8 42n * DAY < 0505-1 « 200 * » XV» 276 020769-1110 

wkj 020769-1112 « ?QHAS* RE GEO LINDSAY LETTER* 1. FRIDAY LETTER 160 PER YEAR# 2, MON-TUES C THURS LETTE 

• np TERM AA LINE 067 NOW RESPONDING — — ' — ■ - * 

22 GX 116 AH 020769-1109 * BOT 100 APY 15n* 7712-1* L*X FHRt . ■ 

A6 CC 95 AN 020769-1108 * SLO* 200 MC 25t# JS — — > 

339 svR lOOA CCAP 020769-1109 # GC KAB 85 

lOB TRMLS DOWN GY PA 0 

"130 LA ll‘7 CN 02CT69-1109 ■# ' CAPITAL HOLDING CORP CONORIN* t 

BA RCH 41 KH 020769-1108 « OPINION ON 3H CO AND R6C0CNI TION JQUI,P#_JJ10NS0.OJiLi 

108 L UP , ^ ^ ^ 043^18-5307. 17-170.8^1 RR IB * HR ANTHONY 0 ALEX * BRON SO N DR « HIDDL . 


34 POS 39 WA 020769-1109 * 

"EPURY conn # WA * » 

80 112 « BUY ** 100 PE HKT «* CXL_ 
"~100 GTC ** * AH 242 020769-11080 
33 HT 121 AK 020769-1108 * SLO 19 C 
‘33' RB 7 CHX 020769-1108 « SOLO 1 
48 EN 129 XW IGN 020769-1108 * 

' PS 71 * SL* 100 INA 51 * 


100 30 GTC ** LVS T OO 30 GTC *» nap'll «» HKT CXL 30 GTC LVS. 


5* N* _ « XXX C 53* 

HARCHBLY"3320 ON LIHlTi RB 5145-9* S 
HASKELL RE NEW PURCHASES YES* CALL » CEF 
1751-1* 100* « AH 243 020769-1108V 


0030-lt 


.Ji. 


54 FNO 1003 CCAP 020769-1109 * FNO REJE_CT* INCOMPLET E TRAN SM ISSI O N* CP 32 FND* 

"Le"for’ sullican show, sorry*" HCS AOV 
108 END OF RETRIEVAL TO TERM SVR 
"533 OTC 72 PS ORD 020769-1108 * 

JB 51 * BUY* 50 TOD HKT* DAY# 3929-1* 50* * ASE 348 020769-11096 

■ FA 81 * BUY « 20 BC HKT * DAY * 0577-1 « * NOL 484. 020769-1 108S 
505 OTC 9 0 FL 02C769-H09 « ARNIE HVE U HERD A BT ANY HKT* .ON_ BAP.TEP.JND_.. COWAN* * 


OONALK BURNS CP* NO TKTS AVAIL AB 


BUY* 300 COMPUTER AGE 5a* DAY# " PS' i 277-1*' 300# QTE BCK* S 


15^ 


9B05-lt 
6435-1 CLGKC* 


T5"nbA 131 XH 020769-1109 * BOT 100 CFI 10 * H * 

638 EXT 95 AN 020769-1108 GC * SLO* 200 KC 25X* Ti . 

"34 WRB 8 CHX 020769-1109 * SOLD 2 FEB LIVE CATTLE 2855 ON 50 08* EG 3104-9* » 

CO 187 * BUY* 100 NTA 36a« 50 NTA 36a* GTC* ICO 50 36a* * AH 244 020769-110«_ 

"65 SF 157 KRA 020769-1110 « * 8 IH US TSY BILLS OUE 4-17-69 98t9798* * 

158 STA 89 KC 020769-1108 » REPORT STATUS SELL* 65 TM A 47 * GTC ACCT 

■109' TERM -FND LINE 022 NO'RESPONSE TO TSC 

21 WA 1^0 XW 020769-110*3*# BOT 100 INR 30-# WA 5f CO t , . . ~ 

85 RCH 88 OC 020769-1109 * AGP.ESSIVE INVESTOR SEEKING ABV AVC' APPREC-IN INTERMEDIATE# TERH WANTS ADVICE ON BUY OF 

GO REQUEST RECOH* HENOATIONS CUST HTC# TINARI OC* # .... . 

"534 OTC 83 WH 020769-1109 * WHAT IS CURRENT HKT ON CLINTON OIL ORDER PENDING* BILL HHt 

159 STA 48 PZ 020769-1109 * REPORT STATUS /SL « 200 BC 21 GTC * 0830-2 * GENE P2 < t ‘ 

“18' CHX 53 'to 020769-1109 *"' BUY* I CAK MARCH BELL I E S"'3302#'"bAV« '2057-7* tFH 1 3302# t 

90 LS 49 KB 020769-1110 * S 2 SEPT SILVER 19650* UR 36# 0202-9* 

47 CC 1004 CCAP 020769-1109 # GC KAB 85 

839 EXT 109 28 020769-1108 CL « ROT 100 LK 45* .CL-2529-l t „ 

CO 30 * SL # 50 BC HKT * DAY * CXL SL # 50 BC 18 STP * GTC # 6674-1 # 50 * » NOL 485 
020769-1 1Q9C • . ... 


L 





\t 


• ■ - 225 TEHH OTC LINE O'*! N'O HEiVUNit 10 COC LINK XHH IT 0CWN2 

7b~ 5X^020 760-1 23r'l« WEHHE YER" F UHOS (J ■TrHX7“F‘0OfESS'iGE ON CHANG PLAN* HAVE YOU SENV u5Tl CONFIRM OF COM 

-J/'-? = L0*02C760-122«J »' AL KEY* RE t VAPTEP ' 1 NDUSff~HiiAT~ m>WNr~TO'Tri lW~tHAt B0T~^Tirrir'Lr5 f H0 7Q :lirHE~Sf tOT 

'/\S t P LS AOvi TNX LARRY OIY LO* “ ^ 


. . jr y- • 

V\ FA I '.A 1 

-‘i-Yt-,'8 7 3 kxT 


-SF^lKT* -aljY«~ioO“LTV“A'‘MR'r*~*AOAO-l« CFH 1000 CHANGE' NOTH# « AV 337 020769-1228C 

8 SL8 200 PX KKT8 0051-18 2008 8 ASE 522 020 769- 12 26 • ' 

203 AC 020769-1226'’'WH'8 'BOT 25" K8R’T9T8'GTt* 6517-18 $ . . 

55 BT 0 WPG NS 020769-1226 8 THOMAS P0HLES8 RE UR LETTER ON 1258 HOHAHK LIQUOR TO A L KEY* 1 AH TR YIN C_.Tp CK.. QUT* 

■ TRADE BUT DATE YOU GIVE IN LTR 1/21 SHOWS 8 NO TOE THAT DAY PLS CK AND CFH* HARV8 

71 6L 205 WRJ 02C769-1229 8 JIH8 AO 2/6 1503-28 BOT 200 NGC WS-N 17 F1CS8 3A00, 00-5 8 , 00-3AA8 tO O NET* P LS F1X8 FOX 

TAB# 8 ■ ' ' . ■ ■ • 

226 0 AA 2A3-0 _ _ 

■■9rKH'222 AC 020769-123T' 8 SLD' 206'STG 10a8 ■0555-18 i 

IS7A EXT IA9 A3 020769-1226 TL 8 SOLO 100 OLA 358 9RA5-lt ' : 

OC 172 8 SL8 100 FNR 118 7331-28 1008 8 ASE 523 020769-1227F 

55 OS 0 SPVR NS 020759-1227 8 VAN« OK TO CALL SEIF HRS8 t 


fOH~ARK VALLEY IND 6S OF 12-19-70 175 BIO* 


551 SVR 1505 CCAP 020769-1227 8 CX REJECT8 OK WIRE CaOE8 US 20CX* 

lAl TL 317 AK 020769-1227 8 _SL0 A9 CLL 7778 A681-28 t 1 

■1875 EXI 150 AS C20769-I225' PA 8 " SOLO '200’ V”p' 10« PA A6$ 

227 TERM PL LINE 031 INTERCEPT START 00571 
688 OTC 97 OH 020759-1226 8 OTE SEEBURG C0P.P8 JPL 0H8 t 
80 161 8 SL 88 100 HOL 39? STP 88 GTC «8 6262-1 88 8 AN 
'260 tab 185 LS 020769-1227 8 NYR 68 110 KOULOED PRODUCTS 
TA PA 150 AO 020769-1226 8 SOLD 200 W3F 108 PA A6*_ 

~67 "OA 255 WRC 020769-1226 8“ SELMA FIGS 3 262 1 50 ’ 35 . 31 ’S'J 
669 OTC 73 OS 020769-1227 8 08 STAR 0UST8 t 

CL 119 8 BUY# 2 RCA H.<r8 0012-18 28 8 NOL 739 020769-1226Y 

63 WM 259 WRC 020769-1228 8 B=T EO CLOSE SHOWED HE THAT 6A5-18 WAS BUSTED AS U SATO. TO. 3J|7ri_ ”•^'3 ,D I D 8 OWN.THE .STK 

'IF TURNER 15 6A5-1 HE SHO HV KNOWN IN PLENTY# TIME AT LEAST BY MONDAY THAT"I2”CID NOT 'OWN IF HE SOLD MONDAYS HE DIO NOT 
make 0 PTS 010 387-1 ALSO SELL IF U8 ■ 


1 00 


286 

020769-1227T 




1A« 

B 92-A27A-1 PC 

S 92-9966-1 

NET 

LS* ...# 1 

.07 

NET 3222,12 RE8 

SLD 100 BVI 

328 

PLS FIX# FOX TABS 


SHOW 200 SHT WE CAN MKT OUT BUT DONT KWhOW TURNERS S'TANOS' YETS ROGERS BRM.8 

71 KY 315 WRA 020769-1227 8 8C1T 20 M OUPLAN CQPP CV 5?-9A 1008 CTC8 8318-1 S_ . 

573 CRO 71 TO 020769-1227 8 HAEH8 MAY WE HV 0KP8 569-1 17,60 CR8 lAAB-l' 1 0, 008 1581-1 6'9,50* '3133-1 17,558 HW8 t 

61 EG 31 A WP.A 020769-1227 8 SLD 300 REDCQR 278 FQK8 33A0-1 t • 

572 CRO 70 TO 02C769-1226 8 MAFH# RE 12A3-1 CR BAL OF tl5,00 DOES' NOT 'BELONG INS CU'STR ACCT8 RE 3012-1 CR BAL OF 19, 

5C CR BAL DOES NOT BELONG# IN CUSTRS ACCT MW# " _ _ _ _ — — 

"53 TO 256 WPC 020769-1227 S'" FRANK RYM DESTROY* MM AS WE FI'x'~HER'E B'E# SLO 100 ARMOUR CO DELS FOX TABt 

8 CX REJECT# OK WIRE COOES US 20CX8_ TOM ARK VALLEY IND 6t OF 12-19-70 1 75 B IDS 

CN 8 888KC G B 26--C STPD -t ' 

SL8 100 IVEY CORP 12# 39A2-1# 100 8 t _ 


EO ASE RE 81 WP 93 AA BOT 200 MDT 6# THAT SHUD READ SL PLS AOV KEN CDS t 
BOT 500 BELMONT INDUSTRIAL 3-8 8B83-1 t 


128 CX 1506 CCAP 020769-1227 
1876 EXT 183 AN 020769-1227 
7A6 OTC 186 PX 020759-1226 8 
261' STA 293 CO 02G769-1227 8 

92 GC 317 WRA 020769-1227 8 

■7A7‘DTC 122 KY 020’769-1227 8~6UY8 aa INDUSTRIAL NUCLEA0NICS-MKT8 fiS'l'e-l 
FF 163 8 CXL BUY# 20 BA 568 GTC8 A285-18 CXLS 8 NOL 7A0 020759-1227S 
109 SF 251 AA 020769-1227 8 BOT 100 AO 9S8 0 MKT8 0069-18 S 

129 CN 183 AN 020769-1227 8 888KC C B 26~t STPD -$ _ 

552 SVR 1516 CCAP 020769-1228 8 WRF REJECTS 2A9 TWICE# P3 2A9 Z38**'sl' 6"100 MRS AOS PB-1501-22 
27.2 SIA I2A SM 020769-1 227 8 RE 83 SM, IPJ AN# SI 0 # TEPP tOL l8-« SM 119 ETC# REPEAT P.nRRFCTLY SMU 6 
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r'a Nr02076O-l309 EOP BOriOO cZl 22J__ 

2AT0 EXT 0 2A NS 020 76^ 130V eu 2 , 39 - u 


RB-A823-1 




15-0730-78 » HR HER 


« % 


:il KiSHHSsS 

ns sx 5A FNO 02C769-1310 * BARP SX» RE CHANO _KEOGH_ PUftN^ „I;„"-“upmhF¥CR FNOI » „ 




50.00 » 6691-1 


2A78 EXT 335 2B 020769-1310 EDP * BOT 1°° J°:*, np % 6UY« 100 SEE_HKT» 3AAJ-lJLiPiL.l 

tU“BR"o%%'Nf°02S?'69-l3U T STK^IhBOU « IS RI CTNW ^-NO SPACE -IN-SUEFl X OP STK 9 

SC 


ADV U 0K« JOE C 


^O'i onn u jr.i' ■.j -■ — -• ^ 

H^:: j;:j;x=r/;!?r,r ^ ZZ 

5E9 cop 336 ZO C2C769-1313 U BOT 100 GAP 3A *. >1. — 

2A79 EXT 317 XW 020769-1310 RL K 5L0 100 J BOo* VH » 

^i^TE^r^RG ^lS^6?il3??%''lur°^;i^?ER t. ABORATORES.?^^^? JV^CTCTHECHANT-C IB-oS 


T 


».‘;s si.s",su!!iv; , i ... . .y, ? n.? 

~137‘'Pf 21B AN 02C769-niO * SOLD 100 PIC 15 « 0* CCHP* 

65? SVR 1755 CCAP 020769-1510 ^ AN KAB 217^ • 

•310 END OF RELIEVAU TO /Z- .. ,,j , .qq, „ s 

225 RL 319 X'A 020769-1310 « SLO 100 BC 21* LVS “•VQVpg—j- 

2400 EXT 210 AN C20769-1310 PT « SOLO 100 PTC 15 « 0* COM 
6? Of 1756 CCAC 070769-1310 » OF KAB 105 ... 



mu 


~<J 


S' 



3C60 EXT 377 AC 0207M-13S0 Tt t BOX A2 CCX iea« ON 187.« 7851-lfJf; 

US 172 » SL« 15 P IXT* 1722-1* P « » NOL 987 020769-13511 

167 SF 200 SN 020769-1351 « HVtANO ENTERPRISES* SN* t 

'200 CCe 102 OS 020769-1351 « TC HU* WIRING HORC CUA« SAOH FRH FNB* SG OS* * 

OX 381 * SL* 200 18n* 200 18o* « XW 562 020769-13500 

■■219‘l.S 673 AX 020769-1350 «~SLO 10 NSP RTS ' 10/69 « 'TsAlT-lJ 

205 TL 681 AX 020769-1353 * HOT 10 AJ 18c» 7206-li 

3061 EXT 390 XW 020769-1350 BRH * SLO ICO OXY 693* BH 316* HCO S . ■ 
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OPINION AND ORDER OF JUDGE MAC MAHON FILED 
NOVEMBER 28, 1973 


UNITED STATES DISTRICT C'jUK'; 
SOUTHERN DISTRICT OF MEV; YOPK 


HAROLD FISHER, 


Plaintiff, 


-against- 

HARRIS, UPHAM & CO. , INCORPORATED, 

Defendant. 


. 69 Civ. 3312-WK 


OPINION 


APPEARANCES ; 

« 'I f. r~T; ' 

Ki;V f9?3 



Ci 

p ^ S-,, 

Livingston, Livingston & Harris ^ ^ 

and Kaplan, Kilsheiroer & Fole;/^ v» qg 
New York City, for plaintiff;"^ - 
'i. Alan Harris and Dermot G. 

Foley, New York City, of 
counsel. 

Gifford, Woody, Carter & Hays, 

. New York City, for defendant; 

Charles L. Trowbridge, New 
York City, of counsel. 


MacMAHON, District Judge. 

Plaintiff, Harold Fisher, moves to confirm and 

' 1 

modify the report of Special Master John J. Galgay, 

appointed by the court pursuant to Rule 53 {a), Fed.R. 

2 ... 
Civ.P., to supervise discovery proceedings in thxs 





Civ.P. , 
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action brought under § 10(b) of the Securities Act of 
Z934. The' modification sought by plaintiff would impose 
sanctions of $15,000 on defendant, strike defendant's 
answer and grant judgment to plaintiff. Defendant cross- 
moves, seeking vacation of the Special Master's report, 
a protective order terminating discovery and personal 
assessment of costs on plaintiff's attorney, I. Alan 
Harris. We confirm the Special Master's report in full.. 

The Special Master was appointed ^ xjpon consent 

of the parties, on February 18, 1972 due to the parties' 

inability to conduct discovery proceeding j by themselves, 

as contemplated by the Federal Rules of Civil Procedure', 

without constant disagreement, interruption, delay and 

consequent court intervention. The court granted the 

Special Master broad powers unc’,°r Rule 53(c), Fed.R. 

3 

Civ.P., subject to review by this court upon applica- 
tion of any party, to supervise discovery, including 

• • 

power to rule on all motions relating to discoveiT^; 

rule on objections at depositions or interrogatories? 

direct parties or witnesses to answer unobjectionable 

questions; order the production of documents and records? 

and "take all measures necessary or proper for the effi- 

4 

cient performance of his duties." 

- 2 - 
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The coulrt is aware of the teaching of Rule 
5 

53(b) and LaBuy v. Howes Leather Co . , 352 U.S. 249 
(1957), which require a showing of exceptional circum- 
stances before a Special Master may be appointed. Here,- 
however, the parties consented to such an appointment 
cmd exceptional circumstances were present as well. 

The conduct of the parties prior. tb the Spe- 
cial Master's appointment demonstrated that they were 
unable to proceed with di,scovery without impartial su- 
pervision. In earlier discovery proceedings. Magistrate 
Jacobs had found it necessary to recommend imposing a 

sanction of $250 on defendant for its failure to make 

6 • 

. proper answers to interrogatories. Judge Frankel 
agreed, and imposed the sanction. • 

‘ The depositions predating the Master's super- 
vison are fillted with irksome quibbling, needless in- 
terruptions, frivolous objections and baseless direc- 
tions not to answer by counsel for both parties. Ex- 
tensive colloquies a#nd arguments among counsel caused 
substantial delays in the te’fetimony. The spirit of 
cooperation mandated by the federal rules was sorely 
lacking. Discovery, thus frustrated, the parties once 
again found it necessary to apply to the court fo.r 


- 3 - 
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relief, and following argument and consultation with 
counsel, all agreed that the best course would be for 
the court to appoint a Special Master with full power 
to preside over all further discovery proceedings. 


Numerous cases approve the appointment of a 
Special Master to supervise discovery proceedings where 
the issues are complicated ' or the parties recalcitrant. 
First Iowa Hydro Elec. Coop, v. lowa-Illincis Gas & 

Elec. Co, , 245 F. 2d 618 (8th Cir.), cert, denied , 355 
U.S. 871 (1957) , cited in Bourgeois v. El Paso Natural 
Gas Co . , 257 F.2d 807 (2d Cir. 1958); Shapiro v. Free- 
man , 38 F.R.D. 308 (S.D.N.Y. 1965); Hirsch v. Glidden 
Go. , 79 F. Supp. 729 (S.D.N.Y. 1948); United Artists 
v. Grinief f , 17* Fed. Rules Serv. 30b. 42, Case 1 (S.D. 
N.Y., July 3, 1952); cf. Olson Transp. Co. v. Socony- 
Vacuum Oil Co. , 7 F.R.D. 134 (E.D. Wis. 1944); Stentor 

Elec. Mfg. Co. v. Klakon Co., 28 F. Supp. 665 (D. Del. 

7 

1939) . 

Throughout the Special Master's tenure, plarn- 

•tiff asserted that defendant had failed to comply fully 

with an order for production of documents which had 

8 

earlier been granted by Judge Gurfein, This failure. 
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plaintiff claimed, was part of a deliberate plan to frus- 
trate SSsI discovery. Defendant's production of documents 
under Judge Gurfein's .order was strung out piecemeal dur- 
ing the depositions supervised by the Special Master. 

This compelled the Special Master to question defense 
counsel as to the thoroughness of the document search 
which had purportedly been conducted by defendant in 
response to the command of the court. Defense counsel 
excused his failure to produce all of the documents at 
one time by shifting the blame to an unskilled search 
staff and asserting that the records had been searched 
three times. 

On March 28, 1972, defendant discovered the 
Computerized Kdre .Service Unit ("CWS Unit”), a print- 
out of all tele'x messages passing between Harris-Upham' s 
headquarter!? and its seventy-two branch offices. When 
the existence of the CWS Unit was disclosed to the Spe- 
cial Master, he Ordered it searched for twenty dates to 
be supplied by plaintiff. After plaintiff refused to 
supply the dates, the Special Master, on February 23, 
1973, selected fifty-seven dates and ordered defendant 
to search the CWS Unit for messages relating to Bartep 
stock. One hundred and thirty telex messages vrere pro- 
duced as a result of the search, only ' twenty-three of 

-•5- ‘ ’ 
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which the Special Master found had previously been pro- 
duced . 

Special Master Galgay Concluded: 

■ "I am convinced that the de- 
fendant violated the letter as 
well as the spirit of the Fed- 
eral Rules of Civil Procedure 
governing discovery. Magistrate 
Jacobs and Judge Frankel thought 
similarly when the sanction of 
$250 V7as imposed against the de- 
• fendant. The manner of piece- 
meal production made by defend- 
ant's counsel during the course 
of depositions and hearings per- 
suade me that their original 
search was not as diligent as 
that required by tl:/i Rules, The 
defendant's discovery of the 
Computerized Wire Service Unit 
on March 28, 1972, over four 
years after the filing of the 
complaint and approximately 
. two years after the filing of 
the rule 34 motion cast real 
doubt onthe adequacy of its 
search. "5 

4 

The court is bound to "accept the master's 
findings of fact unless clearly erroneous." Rule 5 

53(e)(2), Fed.R.Civ.P. ; Anderson v. Mt. Clemens Pottery 
Co. , 328 U.S. 680 (1946); National Labor Relations Bd. 
v. Remington' Rand, Inc. , 130 F.2d 919 (2d Cir. 1942); 
Helene Curtis Industries v. Sales Affiliates , 121 F. 

Supp. 490 (S.D.N.Y. 1954), aff 'd , 233 F.2d 148 (2d Cir.), 


- 6 - 
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cert, denied y 352 U.S. 871 (1956) . 


Defendant apparently bases its objections to 
the Special Master's findings on its analysis of the 
documents produced pursuant to the Special Master's 

order of February 23, 1973. Defendant contends that 

» 

seventy-five of the documents produced were marked for 
identification during depositions of the defendant and 
that of the remaining documents thirty do not concern 
the issues in this case and twenty-nine "are the sub- 
ject of extensive testimony in the voluminous deposi- 

3-0 

tiohs already taken." Defendant seems to. concede 

that the latter twenty-nine messages are covered by 

the Rule 34 order and are material to the issues in 

this litigation but claims that "there is no new in- 

11 

formation in the 29 messages." Defendant misses 
the point. Even if we accept defendant's characteriza- 
tion of the documents, th® fact remains €hat the CWS 

Unit contains some documents included within the scope 

' ■ ' ^ * ■ 

of the Rule 34 order which defendant has failed to 

produce for nearly two years. Whether the information 
contained in those documents is "new" or not, defend- 
ant was and is obligated produce them. 


7 - 
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Defendant also failt? to demonstrate any error 
in the Special Master's finding that its original docu- 
ment search was not as diligent as Rule 34 requires, 

^ • 

Nor can defendant provide any explanation for its ex- 

tended failure to discover the existence of the CWS 

unit. The court's review of the depositions in this 

case reveals repeated certifications by defendant that 

production of documents under the Rule 34 order was 

complete, inevitably followed by further piecemeal pro- 

12 

duction of documents. We can only conclude that de- 

f * 

fendant, intentionally or unintentionally, failed to 
conduct the thorough search required by Rule 34, The 
court agrees with the Special Master that defendant 
has. violated the requirements of the Federal Rules by 
its cont.|nuing failure to produce 'all the documents 
covered by Judge GUrfein's order to produce and there- 
fore adopts his findings. 

We now turn to a consideration of the Special 
Master's recommendations, 

% 

The Special Master recommended that sanctions 
of $5,000 be imposed against the defendant, that defend- 
ant be ordered to search the CWS Unit for the entire 


8 - 
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period of the Rule 34 order, and that the losing party 
in the litigation be assessed the cost and counsel fees 
incurred in the taking of depositions of defendant's 
officials in Miami, Florida. The Special Master thought, 
however, that striking defendant's answer would be too 

drastic a remedy to impose for its derelictions. The 

• * 

court adopts the Special Master ' s recommendations . 

We turn first to the sanctions recommended 
against defendant due to its derelictions. Plaintiff 
urges the court to strike defendant's answer and grant 
judgment to plaintiff. We agree with the Special Mas- 
ter that this is too severe a penalty to exact at this 
time. However, the court does feel that substantial 
sanctions are appropriavte here, since defendant has 
clearly violated the Rule 34 order, frustrated discov- 
ery and failed to exercise the good faith and coopera- 
tion demanded by the discovery provisions of the Fed- 
eral Rules. Litigants must learn that discovery is no 

■ L 

longer to be considered a tactical game replete with 
deceit, obstruction and bad faith. "Thus civil trials 
in the federal courts no longer need be carried on in 
the dark. The way is now clear, consistent with recog- 
nized principles, for the parties to obtain the fullest 
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possible knowledge of the issues and facts before trial." 
Hickman v. Taylor , 329 U.S. 495, 501 (1947). Defendant's 
obstructive conduct has been inexcusable and will not be 
tolerated. 

, / 

Defendant attacks the Special Master's partial 
reliance on the sanctions imposed on defendant by Judge 
Frankel, claiming that these prior sanctions occurred 
before his tenure and are irrelevant to the issue now 
before the court. We disagree. 

Defendant's prior obstructive behavior is pat- 
ently relevant to the nature and degree of sanctions now 
to be imposed as evidence of a continuing history of 
recalcitrance. Even without considering the prior sanc- 
tions, however, we believe a sanction of $5,000 is ap- 
propriate. Failures to comply with discovery orders 
are genuine threats to the sound, fair and efficient 
administration of justice. Such .failures should and 
will be dealt with severely. 

% 

In accepting’ the monetary amount of the sanc- 
tions recommended by the Special Master, the court re- 
jects plaintiff's motion that the amount be increased 
to $15,000. We note in passing that j3aintiff's failure 
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to coisperato v^;ith the Special Master and comply v;ith his 
direction to supply the relevant dates for defendant's 
search of the CWS Unit is also inexcusable. 

It appears, however, that there are still docu- 
ments within the CWS Unit which have not been produced in 
compliance with Judge Gurfein's order. We therefore di- 
rect defendant to conduct a thorough search of this source 
for all dates covered by Judge Gurfein's order, i.e. , from 
October 1, 1968 to and including August 31; 1969. 

Defendant is also directed to certify in writing 
that all documents includeid within Judge Gurfein's order 
have been produced except for those still in the CWS 
Unit. 

Defendant's motion for a protective order de- 
claring discovery completed is denied, as is its motion 
to assess plaintiff's attorney, I. Alan Harris, costs 
of $20,000. Any excels costs incurred by defendant are 
due to its obstructive conduct in failing to comply with 
Judge Gurfein's order. 

The losing party in this litigation will be 
assessed the costs and counsel fees necessitated by the 
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takiy?g of ^eposlt'ions in Miawi, Florida. 

Finally, the court approves compensation in the 
sum of $3,412.50 for the Special Master. Plaintiff's .re- 
fusal to stipulate to that amount is incomprehensible. 

The Special Master's detailed description of his serv- 
13 

ices demonstrates not only the time and effort expended 
by him but also the high quality of his service to the 
court. We commend his patience and judgment in handling 
this assignment and that unpleasant task. We approve 
the modest compensation requested and direct that it be 
paid by the parties in equal amounts within twenty (20) 
days from the entry of this order* 

Plaintiff's motion to confirm the Special Mas- 
ter's report is granted in part but denied insofar as it 
seeks to modify that report or seeks additional relief. 
Defendant's motion to vacate and strike^ the report, for 
a protective order and for an order assessing costs is 
denied. Compensatic^n in the amount of $3,412.50 for 
the Special Master is approve ’. 

Since the appointment of the Special ' Master, 
this case has been assigned to Judge Knapp for all pur- 
poses under the Individual Assignment System. As noted 
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VeV, Special >UsTer Calgay js -no i -’ncer abu- Vo sciv« 
m tKai: capacity 4u<2 to b|.s appointment as a hcferee in 
bankruptcy of this court. Accordingly, his appointjnent 
as Special Master is terminated nunc pro tunc as of the 
date of his report (June 25, 1973) , and future discovery; 
as well as all other proceedings in this action, will be 
conducted in whatever manner Judge Knapp directs. 

* ' * '■ . . 

SO ordered. 

Dated: New York, N. Y. 

November 2§, 1973 





ffj/ 




LLOYD F. MacMAHON 
United States District J-idge 
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footnotes 


Since filing his report, Mr. Galgay has been duly 
appointed- a Referee in bankruptcy for this district 
and has assumed that office. 


Rule 53 (a) provides: 

."(a) Appointment and Gompensatipn. Each 
district court with ‘the concurrence of a 
majority of all the judges thereof may ap- 
point one ot more standing masters for its 
district, and the court in which any action 
is pending may appoint a special master 
therein. As used in these rules, the word 
'master I includes a referee, an auditor, 
an examiner, a commissioner, and an asses- 
sor. The compensation to be .allovjed to a 
master shall be fixed by the court, and 
shall be charged upon such of the parties 
or paid out of any fund or subject matter 
of the action, which is in the custody ' 
and control of the court as the court 
may direct. The master shall not retain 
his report as security for his compensa- 
tion; but v;hen the party ordered to pay 
the compensation allowed by the court 
does not pay it after notice and within 
the time prescribed by the court, the 
master is entitled to a writ of execu-' 
tion against the delinquent party," 

Rule 53(c) provides: 

"(c) Powers. The order of reference to 
the master may specify or limit his powers 
and may direct him to report only upon par- 
ticular issues or to do or perform particu- 
lar acts or to receive and report evidence 


»i-- 
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only and may fix the time and place for 
beginning and closing the hearings and 
for the filing of the master's report. 
Subject to the specifications and limi- 
tations stated in the order, the master 
has and shall exercise the power to Regu- 
late all. proceedings in every hearing be- 
fore him and to do all acts and take all 
measures necessary or proper for the ef- 
ficient performance of his duties under 
the order. He may require the produc- 
tion before him of evidence upon all 
matters embraced in the ref erence, ' in- 
cluding the productioh of all books, 
papers, vouchers, documents, and writings 
applicable thereto. He may rule upon the 
admissibility of evidence vinless other- 
wise directed by the order of reference 
and has the authority to put witnesses 
on oath and may himself examine them and 
may call the parties to the action and 
examine them upon. oath. When a party 
so requests, the m.aster shall make a 
record of . the evidence offered and ex- 
cluded in the same manner and subject 
to the same limitations as provided 
in Rule 43 (c) for a court sitting 
without; a jury.". 

See attached Appendix. 


Rule 53(b) provides: 

" (b) Reference. A reference to a 
master shall be the exception and not 
the rule. In actions to be tried by 
a jury, a refereVice shall be- made 
only when the issues are- complicated; 
in actions to be tried v/ithout a jury, 
save in matters of account and of dif- 
ficult computation of damages, a ref- 
erence shall be made only upon a show- 
ing that some exceptional condition 
requires it." 



-11 


A 445 

Opinion and Order of Judge MaaMahon Filed 
November 26, 1973 


Magistrate Jacobs found defendant's answers were 
made in an "over-technical and disingenuous 'manner 
. . . and inexcusable . . . and precludes finding 
that the defendant's opposition was substantially 
justified."' 

The treatises and articles are in accord: See 
5A J. Moore, Federal Practice II 53.12 [1] at 2999- 
3000 {2d ed. 1971); 9 C.A. Wright and A.R. Miller, 
Federal Practice and Procedure § 2605, n.55 at 790 
(1971); Seminar on Protracted Cases, X.,- The Use 
of Masters, 23 F.R.D. 319, 563 (1958); Kaufman, 

Use of Masters to Preside at the Taking of Depo- 
sitions, 22 1%R.D. 465 (1958). 

Plaintiff filed a motion to produce documents on 
September 9, 1971, which v;as consented to and so 
ordered by the Honorable Murray I. Gurfein, Dis-, 
trict Judge for the Southern District of New York. 

Special Master's Final Report and Recommenda- 
tions at 6. 


Affidavit of Charles Trowbridge at 6. 

i 

Affidavit of Michael J. McAllister at 3. 


E.g. McCarthy deposition at 85-86; Sraythe deposi- 
tion at 7-8, 12; Long deposition at 4-5; Otten depo- 
sition at 137. 


Exhibit B to Special Master's Final Report and ■ 
Recommendations . 


• • • 

-iir- 
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DEFENDANT'S NOTICE OP MOTION FOR REARGUMENT DATED 

DECEMBER 10, 1973 


UNITED STATES DISTINCT COURT 
SOUTHERN DISTRICT OF JIEV: ilFEIC 



HAROLD FISHER, 




-against- 


HARRIS, UPHAM & CO. INCORPORATED, 




: 69 Civ. 3312 

; NOTICE OF MOTION FOR 
REARGUMENT OR FOR A 
• WRITTEN STATEMENT 
PURSUANT TO TITLE 
: 28, SECTION 1292(b) 
OF THE UNITED STATES 
: CODE 


S IRS: 


PLEASE TAKE NOTICE that upon the annexed merao- 
randura and the papers, and proceedings heretofore had herein, 
the undersigned will move this court before' the Honorable 
Lloyd F. MacMahon, United States District Judge of the 
Southern District of New York, at his chambers, Foley 
Square, New York, New York, on the ^'^^"day of December 
1973, at 2:15 o'clock p.tn., or as soon thereafter as 
counsel can be heard, 

(1) for an order pursuant to Rule 9 (in) of the 
General Rules of this court granting reargurnent of the 
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Defendant's Notice of Motion for Reargument Dated 

December 10, 1973 

motions of defendant decided by the ordat and oecis3.o..i 
of this court filed Noveraber 28, 1973 (No. 40061) upon' 
the grounds set forth in the accompanying mamoroudum; 

. and 

(2) alternatively, for an amendment of sa:.d 
decision and order so as to include therein a v;rittea 
^ statement pursuant to Section 1292(b) of Title 28, 

'United States Code, setting forth the court's opinion 
that such order involves a controlling question of law 
. as to which there is substantial ground for dilrforcnce 
of opinion, and that an immediate appeal from the 
order may materially advance the ultimate determina- 
tion of this litigation. 

^Defendant, in requesting this relief, expressly 
reserves its right to contend that the aforesaid decision 
and order is properly appealable under Title 28, Section 
1292(a) even in the absence of such a statement as the 
granting of a mandatory injunction and is also appealable 
as of right under said Section 1291 of that Title as a 


r 
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Defendant's Notice of Motion for Reargument Dated 

December 10, 1973 


collateral order pursuant to the rule of Cohen v. Beneficiaj 
Industrial Loan Corp. 337 U.St 541 (1949)_j;_/ 


Dated: New York, New York 
December / 0 > 1973 


Yours, etc., 

GIFFORD, WOODY, GARTER & HAYS 


By "r j. ■ 

(A Member of the Firin)^’ 
Attorneys for Defendant 
One Wall Street 
New York, Nev? York 10005 
(212) 344-0470 


LIVINGSTON, LIVINGSTON & HARRIS, ESQS. 

Attorneys for Plaintiff 

292 Madison Avenue 

New York, New York 10017 

KAPLAN, KILSlffiMR & FOLEY, ESQS. 

Of Counsel to Attorneys for Plaintiff 

122 East 42nd Street 

New York, New York 10017 
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ENDORSEMENT OF JUDGE MAC MAHON DATED DECEMBER 26, 1973 


■' y, •/ '•I .'j J'f' Vr'.i, : 


'* -WV,. . 






r 1 u E c 


Harold Fisher Vy; Harris, Upham & Co. 1 .,, 

• ■ ENDORSEtlEMT a nP l\. '’b-'-V-'' 

■ 69- Civ. 3312-WK ‘ 




The within motion for reargument is granted, 
and, upon reargument, the court adheres to its opinion 
and order dated November 28, 1973. 

, The alternative motion for amendment of the 
. opinion and order to include certification lof a control- 
ling question of law, pursuant to 28 U.S.C. ■ § 1292 (b) , 

H is in all respects denied. 

\ 

' Patently, there is nothing in the court’s opin- 

» ion; and order which involves a controlling question of 
law. Nor would an appeal from that opinion and order in 
any v/ay materially advance the ultimate determination of 
this litigation'^ Cohen v. Beneficial Industrial Loan 
Corp. , 337 U.S. , 541, 546 (1949) , upon which 'defendants ' 
rely, has no applicability whatever to thi^ opinion and 
■ order essentially imposing, sanctions for failure to 
obey orders relating to discovery. Cf. International 
. Business Machines Corp. v. United States, 480, F. 2d 293 
■(2d Cir. 1973). ~ 

* . ‘ * 

So ordered. 

Dated: New York, N. Y. 

December •? 4, 1973 . , 


LLOYD P. MacIlAHON 
United States District Judae 


I o- > u 


t " ■ . " i • 
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NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HAROLD FISHER, 


-against- 


Plaintiff , 


69 Civ. 3312- WK 


NOTICE OF APPEAL 


HARRIS, UPHAM & CO., INCORPORATED, : 

Defendant . : 


NOTICE is heireby given that HARRIS, UPHAM & CO., 
INCORPORATED, defendant above named, hereby appeals to the 
United States Court of Appeals for the Second Circuit from 
the order directing that defendant pay sanctions of $5,000 
and perform a compilation and search of its computerized 
wire service, entered in this action on the 28th day of 
November, 1973. 


Dated; New York, New York 
December 26, 1973 


GIFFORD, WOODY, CARTER & HAYS 


A Member of the Firm 
Attorneys fot. Defendant 
Harris , Upham & Co . , 
Incorporated 

Office & Post Affice Addresh 
One Wall Street 
New York, N. Y. 10005 
Telephone (212) 344-0470 


JT 
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EXCERPTS FROM DEPOSITION OF HAROLD FISHER 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEVJ YORK 


HAROLD FISHER, 


Plaintiff, 


- against - 


HARRIS, UPHAM & CO., INCORPORATED, 

Defendant. 


Deposition of the Plaintiff, HAROLD 
FISHER, taken by the Defendant pursuanu to 
Notice dated August 7, 19^9 , at the offices of 
Gifford, V/oody , Carter & Hays , Esqs . , 1 Wall 
Street, Nevr York, New York, on V/ednesday, October 
15, 1969 at 10:30 o’clock in the forenoon, before 
Harold Melman, a Certified Shorthand Reporter and 
Notary Public within and for the State of New York. 


1 


2 
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Exoerpta from Deposition of Harold Fisher 






2 

3 I 

4 

5 

6 

7 
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9 
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11 

12 

13 

14 

15 
15 

17 

18 

19 

20 
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22 

■« 

23 

24 
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A P P E A R A N C E S: 

LIVINGSTON, LIVINGSTON & HARRIS , ESQS. , 
Attorneys for Plaintiff 
292 Madison Avenue 
New York, New York 10017 

By : I . .^ALAN HARRIS , ESQ . , 

of Counsel 

GIFFORD, WOODY, CARTER & HAYS, ESQS., 

Attorneys for Defendant 

1 Wall Street 

New York, New York IOOO 5 

By: CHARLES L. TROWBRIDGE, ESQ., 

of Counsel 

« « .« « 

IT IS HEREBY STIPULATED AND AGREED, 
by and between the attorneys for the respective 


parties hereto, that the filing, sealing and 
certification of the within examination be, 
and the same hereby are, waived; and that 
the transcript of the within examination may 
be signed and sworn to before any Notary . 
Public with the same force and effect as if 
sworn to before an officer of this Court. 

IT IS FURTHER STIPULATED AND AGREED 
that all objections, except as to the form 
of the question, are reserved to the time 
of the trial. 

sill 


1 


3 
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Excerpts from Deposition of Harold Fisher » 



HAROLD P I S K E R, residing 

at Galt Ocean Mile, Port Lauderdale, Florida, 
having been first duly sworn by the Notary 
Public, was examined and testified, as follows; 
EXAMINATION BY MR. TRO\vBRIDGE : 

Q Would you state your name? 

A Harold C. Fisher. 

Q What Is your address? 

A 41 Galt Oceein Mile, Fort Lauderdale, Florida. 

.Q What Is your present employment, Mr. 

Fisher? 

A I aim not employed. 

Q Are you retired? 

A Yes . 

Q . Where had you been employed prior to your 
retirement? 

A I was- associated with a company, ' the main 

office, was Montlcello, New YorlcT 

■> 

Q What was the name of the company? 

A General and Natural Gas Corporation. 

. Q For how long have you been a resident of 

Florida? 

A Off and on for about thirty years. On a permanent 

basis this last time would be thirteen years. 
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Fisher ** 

Q ‘ When did you first have any deallncs with 
the defendant in this case, Harris, Upham & Co., 
Incorporated? 

A The first time I did business with them was 

about four years ago, 

Q With what branch office did you' first 

have any dealings? 

A Well -- 

Q That is the branch office of the 

defendant. 

A That is located on Kane Concourse and that is 

called, it is part of Miami Beach, but it does have 

its own little name. It is an Island. It is Miami Beach. 

Q Did you open an account at that branch 

office there? 

A Another friend, or a friend took r.e down there 

and introduced me to a — actually it was a woman that 
was working there, you know, as a salesman. 

Q A registered representative? 

A Yes. 

Q V/ho was the friend that introduced you? 

A Who? 

Q What was the name of the friend? 



Joe Leder. . 
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Fisher 

Q Can you spell it? 

A L-e-d-e-r. 

When I say friend, I mean nev/ friend. You meet 

people in Florida. 

Q I take it Mr. Leder was a customer of 

Harris, Upham? 

A I don’t think so but he seemed to know this woman. 

He knew her. He introduced me to her. 

Q Did you open an account through this 

woman at that branch office? 

A Yes. 

Q Was that a margin account or a cash 

account? 

A A cash account. 

Q Do you rem.ember her name? 

A She was not there that long. She was a doctor’s 

wife. Well, I don’t remember. It could come to me. 

Q Prior to your Introduction to her through 

Mr. Leder, had you had any information from any source 
about Harris, Upham & Co., Incorporated? 

A No. 

Q Do you remem.ber — you mentioned that this 

woman ceased to be an employee of that branch office, I 
take it, after a perl6’d of time? 
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Fisher 6 . 

A I guess that is what you call It. A customer's 

man. 

Q I guess she was a registered representative 

and that does not Involve gender. 

A Yes. 

Q Do you remember approximately when she 

ceased to service your account? 

A Maybe, six months, eight months. Nine months. 

Well, it would have to be six months, maybe nine months. 

Q Was there someone else at the Miami 

Beach office? 

A .Yes, she worked together with a customer's man 

who I actually did most of my trading with from that 
time on. They seemed to be partners or something like 
that. 

Q What was his name? 

A Ben Cowan. 

Q . How do you spell his name? 

A C-o-w-a-n. They sat together and used the same 

typewriter, you know, the machine, 

Q Did you frequently call at the office of 

Harris, Upham during the period that you had an account 
there? 

A Yes, every so often. 
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Fisher 


That Is in person, you would drop in? 


A No. The telephone. 

Q You would phone? 

A Yes, Very rarely did I go In, 

Q Can you tell us when you first acaulred 

any knowledge concerning the company called Bartep 
Industries, Inc.? 

A When I first heard about Bartep? 

Q Yes, from any source. 

A About the summer of 1968, 

Q Can you remember? 

A August, September. 

Q How did you first come to hear about Bartep 

A By way of the president of the company, ^'y^on» 


Mike Boraks. 


Did this knowledge come through a 


conversation you had with Mr. Boraks? 

A Not too much of a conversation other than the fact 

that we were friends. 


Q When had you first met him? 

A At least four years before I bought Bartep stock. 

He belonged to the same country club. 

Q When did, if you remember, first have any 

dealings with Mr. Boraks, and by dealings, I mean 
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Fisher . . 8 

cbnversatlons, discussions, concerning- Bartep? 

MR. HARRIS: Do you understand the 
question? 

THE WITNESS: Do you want a date? 

MR. HARRIS: Read back the question, 

(The pendlnp question was read back . 
by the reporter.) 

A The first time I heard about Bartep would be in 

the summer, August, Septeirber. That is when I heard 
about Bartep. I heard that Mike had gone public or 
that his company had gone public. 

Q Do I • understand that to mean Bartep? 

A Yes. Was there a conversation that Bartep 

went public — was in the drug business. He was in some 
other drug business. It would be the summer, the summer 
of 1968, Iswhen 1 learned that Mike went public. 

Q You learned this from someone else, 

someone other than Mike? 

MR. HARRIS: I object to the form of 
the question. The witness clearly testified 
that he was referring to a conversation with 


Mr. Boraks and he heard that Mr. Boraks went 
public. You ara mlscharacterlzlng the witness* 
prior testimony. 
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Fisher 


Who did you hear this from, Mike or 


somebody else? 


A Either Mike or his wife. V/e were having dinner. 

Q At that dinner conversation, did Mr. 

Boraics say anything about the Bartep Industries, Inc. 
stock as an Investment? 


Q Did he describe to you to any extent i 

i 

I 

the business of Bartep Industries, Inc.? 

A No, not at that time. 

Q Did you ask him any questions about the 

possibilities of Investing In Bartep Industries, Inc. 
upon learning that It had gone public or was going public? 


Q .As of the time of that discussion, did 
you personally know any of the other officers or 
directors of Bartep? 

A No. In my mind It was only his wife — her 

nickname was Teppy and that Is where the tep comes In and 
he had a drug company called Barlatrlcs. 

Q When next did you have any discussions 

with anybody concerning Bartep Industries, Inc.? 

A The, next time would also be again another time 


we got together for socially, and that would be around 
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Fisher 10 

the second week In October. Let me see, September, July, 
August — the second week In October. 


Yes. 


In 1968 ? 


Where did this take place? 


A In Port Lauderdale, In a restaurant and that 

was about a couple of weeks before I bought stock. 

Q Who was present at that time? 

A My wife, Teppy and Mike. 

Q On that occasion, did you and Mr. Boraks 

have any conversations regarding Bartep Industries as 
a prospective Investment? 


Q Did you have any conversations with 

respect to the business of Bartep? 

A Not too much other than the fact they had come 

back from Europe and actually that Is what created the 
dinner because my wife and his wife would phone each 
other on occasion. They would come back. She was 
all excited because she had Just received a diamond ring 
and a glass of. champagne on the airplane and It was 
womens* conversation, V/lth that she also mentioned the 


fact that "Fisher, we are going to be as rich as you 
because we got exclusive jurisdiction of KH 3, which Is 
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Fisher 

a rejuvenation pill." 

Q > By we, they were referring to Bartep? 

A Yes. You ask me and I assume Bartep has the * 

exclusive distribution. They had come back from Eurone 
for that purpose, to make that type of arrangement. They 
were going to open up clinics throughout the Bahamas and 
,I knew what KH 3 was . 

Q ' Was this a product that was manufactured 
by Bartep? 

A No, This comes from Europe. This comes from 

either Switzerland or Germany . 

Q This is a product at which Bartep planned 

to become some form of licensed distributor? 

A He said they had the exclusive — and by they, 

K, 

1 mean he and Teppy or the corporation, Bartep — to 
distribute this and they were going to open these clinics 
In the Bahamas. 


Q Did you have any further discussions as to 

the business of Bartep on that occasion? 

A No. 

Q As of that time, had you had any discussion: 

with any employee or agent of Harris, Upham & Co., 
Incorporated, regarding Bartep? 

A At that time? 
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Fisher 


Q ' . Yes. 

A No. Not until I bought it. 

Q In other words, the first contact you had 

with Karris , Upham concerning Bartep was at the tiiiie you 
decided to buy these shares? 


Yes. 


When was that, if you remfember? 


A I would say at least a couple of weeks. 

Vi 

Q At lease a couple of weeks -- 

A Later, I bought it. 

Q After you learned about this KH 3 business? 

A After they came back and I' had heard about that 

phase of it, a couple of weeks, and I had been thinking 
about it, Iri my mind this had to be a successful 
operation. If you know what KH 3 is Or if you read 


about it. 


During that two, week approximate.' period. 


between when you learned about the KH 3 development 
and when you communicated with Harris, Upham, to buy 
this stock, did you have any other meetings or conver- 
sations with Mr. Boraks? 

A I called to. get an idea what the price was. This 

could have been a day or two days before, but Mike Boraks 
was rarely home. He was traveling a lot. 
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Plsher 


You called his home? 


A Yes. I might have called his office. He had 

A 

an office around Coral Gables and Coconut Grove. I wanted 
to get an idea of the price and so forth but he was not 
in. I asked Tep. I said, ”Do you know what Bartep is 
selling for?". 

She said she doesn»t know. I said, "Where is 
Mike?". She said, "He is out of town." I said, "V^hen 
do you expect him, are you going to hear from him?". 

She said, "He calls me all the time." I said, "See if 
you can find out what the price of Bartep is and ask 


Mike . " 


That was a call to his house. I spoke to his wife. 


Is that the only conversation you had 


between you? 
A . Yes. 


stuff? 


When you learned about KH 3 and bought the 


A KH 3 I learned about two weeks previous. 

Q I am talking about the period when you 

communicated with Harris , Upham? • 

A When I decided to buy Bartep stock because I had 

been thinking about it on my own. 

Q To whom at Harris, Upham did you communicate 


Excerpts from Depositi.on of Harold Fisher 

Fisher 

concerning this decision to buy Bartep? 

A Ben Cowan, who was my customer's man. All my 

negotiations were with Ben Cowan. 

Q Was this first communication .on Bartep 

a telephone call? 

A To Ben Cowan? 


Yes. 


Yes. 


To the best’ of your recollection? 


A I live in Lauderdale and I don't know if you are 
familiar with Florida. I live in Lauderdale and this is 
down in Miami Beach. It would be phone. 

Q • So you called Mr. Cowan on the telephone? 


Yes. 


What did you say to him and what did 


he say to you, as best you can remember? 

A ' I asked Ben to get me 5,000 shares — first I 

believe I said to him, "What is Bartep selling for?". 

He said, "Bartep, I never heard of it." I said, "Well, 
find out what it is selling for," He said, "I will have 
to call you back." I am sure — 

MR. HARRIS; The question was, what 
did you say to him and what did he say to you. 

MR. TROWBRIDGE: He is trying to explain. 
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Plsher 15 | 

MR. HARRIS: No explanation. To the 
best of your recollection, what did he say to 
you and what did you say to him. 

A I asked for a price. 

Q You asked for a price on the over-the- 

counter stock? 

A What Bartep was selling for. 

I 

Q ■ Did you mention that you were Interested 
In 5,000 shares, did you mention that number to him? 

MR. HARRIS: On that first conversation 
to Ben Cowan, so that the record will be straight. 
A That, I don’t remember. For my first Inquiry, 

I asked him what the price was. 

Q He told you that he would call you back? 

A Yes, he would have to call me back. 

Q Did he? 

A Yes. 


Q And was chat the same day? 

A Yes . 


Q Was that a return call during trading hours, 

if you remember? 

A Yes; 


Q What did he say to you? 


That the price was In the area of 5/6 and what do 


X 


A 
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Fisher 16 

know about it and Is It something that he could get Into 
too, and who- told me about Bartep. Do I think he ought 
to buy some also. V/e were friends. 

Q What did you say to that? 

A I said that I knew the president. I knew that 

they were exclusive distributor for a rejuvenating pill 
called KH 3, that they were going to open these clinics 
and that I think It Is something that should be successful, 
Q Did you have any further conversations 

on that occasion? 

A Not as far as KH 3 or It Is possible he might 

have asked me what Is KH 3* I don*t recall. 

Q If you remember. 

A Well ~ 

Q Did you request an order to buy? 

A I told him I Want 5,000 shares. 

Q Did you put any price stipulation on that 

or you Just said at the market or what? 

A I believe he said, "How far should I go?". 

I said, "Keep me Inform.ed what you are doing." 

The first time he called back was the first day, 
he couldn*t get me 5,000 shares. He got me, I think, 500. 
There was a lot of delay and by that time the market was 

t 

over and It had to go on to the next day and during that 
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day he called me and said, "I picked up 200, I picked 
up 800", and he accumulated the balance, I believe, 500 
the first day and the balance of l|,500 the second day, but 
the price was going up and It dropped down a little bit and 
went up again. It averaged out to somewhere In the area 
of $6 and something. 

Q You had telephone conversations with 

Mr. Cowan during the two-day period? 

A The next day all day long. 

Q At the conclusion of which you were advised 

that you had purchased 5»000 shares at varying prices? 

A That^s right. 

Q During those two days, did you have any 

% 

conversations with Mr. Cowan regarding the question of 
delivery to you of certificates representing the ownership 
of those shares? 

A During the first two days? 

Q Yes* 

A No. 

Q Had you had any conversations prior to 

the purchases you made of Bartep shares with Mr. Boraks 
regarding the matter of your purchasing some shares of 

Bartep? 

A No. 


1 


18 
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Q Had you had any conversations with 

Mr. Cowan prior to the days upon which you purchased the 
shares in Bartep regarding the matter of delivery to you 
of shares of certificates representing ovmership of the 
shares you might purchase through Harris, Upham? 

MR. HARRIS: Don't answer the question. 

I am not quite sure I understand the question. 

A I didn't understand the question. 

MR. TROWBRIDGE:’ Read back the question. 
(The pending question was read back by 
the i*eporter.) 

MR. TROWBRIDGE: Withdraw the question. 

Q Prior to purchasing the Bartep shares, 

had you had any conversations at any time with Mr. Cowan 
concerning whether or not certificates representing 
ownership of stocks you might purchase through Harris, 
Upham should be delivered to you or held in street name 
or dealt with In some other way? 

A Prior to buying Bartep stock? 

Q Yes . 

A With reference to any other stocks that I had 

. been buying? 

Q Yes, sir. 

A No. 
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Q • Subsequent to your purchase of the 

5,000 shares of Bartep Industries, Inc., did you have any 

conversations with a Mr. Cowan regarding: the matter 

of delivery to you of certificates representing ownership 
% 

of those shares? 

. . f 

A After buying Bartep? 

Q Yes, at any time. 

A Yes. 

Q When was the first of any such conversations? 

A Two, three weeks later. 

Q Was that over the telephone again? 

A Yes. 

Q ' What did he say to you and what did you 
say to him? ; 

A What he said to me — he was surprised because 

of the fact that I had never made that type of request 
before. 

Q What kind of a request did you make? 

A I never made a request. About two, three weeks 

later, I said to him, "Ben, I want you to get the stock 
for me as soon as possible." 

He, of course, said, "How come, why?". 

1 said, "Because I want It." 


25 


Q 


What did he say then? 
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A. He said, "All right, I will order it for you. It 

takes a little while and I will get it for you.” He said, 
”It is your stock, you paid for it so I will get it for 


4 


Q Did you have any reason for wanting the 

certificates of Bartep? 


Yes . 


What was that? 


A Because possibly a day — not possibly , It was 

really the next day, I don*t know if it was a Monday or 
Wednesday, I had spoken to Mike Boraks and Tep. This is 
three weeks after I bought it and I had mentioned the fact 
that I am a partner in the business. I said, ”I own 
stock in Bartep.” Mike said, "Have you gotten your stock?” 
I said, "No.” He said, "Well, get your stock.” | 


Yes. 


Did you ask him why? 


vmat did he say? 


A He said, ”I can*t go into detail, Harold, but 

there is a short, the price should have gone higher, I 
don’t know what is going on." He sald,”G^t your stock.” 

Q Did he go any further than that vfhen he 

was telling you to get your stock shares? 

A No. Actually when I asked him to describe what was 
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going on, he said^ "Harold, I can’t celi you anything. 

I can't tell you what Is going on, I am suggesting to 
you, I am advising you to get your stock," 

Q VJhen you purchased these shares In Bartep , 

did you have any conversations with Mr. Cowan regarding 
your expectations as to how long you might hold the stock? 

A No. 

Q Did you have any discussion with Mr. Cov;an 

regarding delivery to you of the certificates representing 
ownership of the shares In Bartep subsequent to this 
conversation you Just described, you said it was two or 
three weeks? 

A Did I ask him again subsequent? 

Q Yes. 

A 1- asked him for It ^10 times, 50 times, a thousand 

times. 

Q Did you ever put It In writing? 

“S 

A Not before — • • 

Q Let us pln-polnt It. In other words, 

up until the time you sent the telegram advising that you 
wanted to cancel this purchase, that was In February of 

1969? 

A Before that, ^<0 or 50 times I asked for the stock. 

Q Did you ever put It In writing prior to that ^ 
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A No. 

Q Did you ever request the delivery to you 

of these stock certificates in the presence of any third 
party other than you and Mr • Cowan? 

A Yes, 

Q When? 

A In January. 

Q Where were you and where was he on this 

occasion? . 

A Where was I and where was Cowan? | 

Q Yes. 

A Cow^ was in his office in Miami Beach and I 

was in my holne. 

Q You were talking over the telephone? 

A Yes. 

Q Who was present at this time? 

A A real estate man and an accountant. 

Q These were people that v/ere present in your 

home? 

A In my apartment. ■ We were talking a real estate 

deal and Cowan called me. 

Q Did any of those other people that were 

there speak to Cowan on that occasion? 

A No. 
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Q Was there any occasion between your purchase] 

of the shares of Bartep and the alleged cancellation 
of your purchase when you requested Mr. Cowan or anybody 
on behalf of the defendant to deliver these certificates 
to you In the presence of some other third party? 

A You said something about cancellation and then 

delivery? . 

Q Well, yes. 

MR. HARRIS: You don’t understand the 

question, then you don’t understand It. 

, Q At any time. 

A At any time? 

Q Yes, at any time, did you request anyone 

on behalf of Harris, Upham to deliver to you the certlflcati^ 
of stock In Bartep that you had purchased In the presence 
of anyone other than you and Mr. Cowan, I mean In the 
physical presence, not on the telephone? 

A Where he and I and somebody else? 

Q Right. In other words, I am asking you 

whether there was any third person that would have heard 
any request? 

A No, only during the phone conversation. 

Q Did you from time to time after you had 

purchased these shares of Bartep talk to Mr. Cowan over 
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the telephone and ask him what the current price was? 


Yes. 


Can you give us an estimate as to how 


frequently that might, be? 

A Three times a week. 

Q Would this three times a v/eek discussion 

have continued from the tim.e that you purchased the stock 
until the time when you sent the telegram to Harris, Upham 
stating that you wished to cancel the purchase? 

A Starting yes. To go on. To get going. V7e 

started to get — we were no longer friends. I started to 

use four-letter words. 

MR. HARRIS: Is that part of the answer 

to the question? 

THE WITNESS: I don't know. I forget 
what the question was. 

Q Do you remember having dinner with Mr. 

Cowan on the night that you. purchased the 500 shares of 
Bartep? 

A On the same — on the day of the 5? 

Q Yes. 

A No. Not that night, I don't remember having 

dinner with him that particular night. ^ . 


Did you at the time you purchased these 
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shares, tell Mr. Cowan that you expectecl the price to 
rise three or four points shortly at which tir.e you would 
sell? 

A No. 

Q Did there come a time when Mr. Cowan 

Informed you that there was no market for your shares in 
Bartep? 

A Did there come a time when he said there was no 

market? 

Q Yes. 

A Yes. 

Q When was that? 

A • That was after our conversation that I had with him. 

After an angry conversation that I had with him and I 
said, "If I am not going to get the stock, I want my money 
back or go to your dopey manager and get my money.” 

He said, ”A11 right, I will go to the manager.", 
and he said the manager laughed in his face. I said, 

"All right, then sell the God-damn thing." He said, 

.•w 

"There is no market." 

Q This is approximately when, can you give 

me the month? 

A February . 

Q When was the last time prior to this 
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2 

conversation that you had checked with Mr. Cowan as to 


3 

the price of Bartep shares prior to this statement you 


4 

Just described? 


5 

A Three or four days. 


6 

Q What had he told you on that occasion as 


7 

to the market price of Bartep? 


8 

A Before the no-market you are asking me? 


9 

Q Yes. 


10 

A I would say yes. You know, sometime back. 


11 

Actually I didn’t ask him for price every time I spoke to 


12 

him. I was already forgetting the price. I wanted the 


13 

stock. I had a different reason. I wanted the stock 


14 

more than the price. 


15 

♦ 

Q Why is that? 


16 

A I could have sold it. 


17 

MR. HARRIS: What is this, a colloquy here? 


18 

Ask questions. 


19 

MR. TROWBRIDGE: I am asking questions. 


20 

MR. HARRIS: I object , to the form of the 


21 

question. The question is not in the form to 


22 

be answered. 


23 

Q Were you under the impression that you had 


24 

to have the shares, the certificates representing ownershi 

P 

25 

of the shares in order to sell it? 
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27 


Q Had you on occasion sold shares owned by 

you through your account In Harris, Upham, without 
having the certificates in your possession? 

A Yes. Other stock. 

Q Was there any special information 

available to you —• 

MR. HARRIS: I object to the form of 
the question. Finish the question. 

MR. TROV/BRIDGE: I would like to have 
a chance to finish the question. Read back the 
start of the question. 

(The pending question was read back 
by the reporter.) 

Q Was there any special information available 

to you concerning Bartep which led you to believe that 
your stock In that company could not be sold unless you 
had possession of the certificates? 

■ MR. HARRIS: I object to the form of 
the question. There Is no proper basis laid 
for the question. 

MR. TROVreRIDGE: It Is a frlvllous 
objection. Do you direct him not to answer? 


MR. HARRIS; Yes, I direct him not to answer 
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Q What Information did you have about 

Bartep which led you to consider that the certificates 
were necessary for you to make a sale? 

A Say that again. 

MR. TROWBRIDGE: Read it back. 

(The pending question was read back by 
the reporter.) 

A What information did I have — the buyer wanted 


the stock. 


Did you have a buyer that you had reached 


yourself? 


Yes. 


Vfho was that? 


A real estate man. 

Q What was his name? 

John Vfitberg or Wltlng. 

Q Can you provide that name? 


Yes. 


Had you made hny arrangement with this 


gentleman , whose name you are going to provide, for the sale 
of your shares of Bartep to him? 


Well — 


Q Had you agreed on a price and a quantity? 

We agreed on a price? 
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2 


Q Yes. 


3 

A 

Yes. 


4 


Q What was the price? 


5 

A 

no. 


6 


Q Had you communicated that information 


7 

to Mr 

. Cowan as of the time he told you there was no market' 

> 

8 

A 

This is before the no-market. 

• r * 


9 


Q How far before? . 


10 

A 

Back in January. This is back in January. 


11 


MR, HARRIS: Is that the answer to the 


12 


question? 


13 


THE WITNESS; Yes, it was back in January. 


14 


Q Did you, in January, Indicate to Mr. 


15 

Cowan 

the fact that you had a prospective purchaser for 


1 

16 

your 

shares? / 


17 

A 

Yes.- 


18 


Q Did you do that over the telephone? 


19 

A 

Yes. 


20 

, 

Q Did you tell Mr. Cowan the price at which 


21 

you could dispose of this stock? 


22 

A 

Yes. 


22 

.1 

Q Did you have any discussion with Mr. Cowan 


24 

on that occasion as to the market price of the stock? 


25 

1 * 

Yes. 



7 
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Q What did he say and what did you say? 

A He don't understand it because If somebody 

wants to buy it, they can buy It for around six, six and 
a half. I said, "That's a lot of crap because you can't 
deliver the stock." 

MR. HARRIS; Off the record. 

(Discussion off the record.) 

Q What did Mr. Cowan say to that? 

A He said, "I don't understand what it is. I 

don't believe it. I can't understand it." 

I 

Q So as of January, you could have sold 

this stock to a third party directly for a price 
substantially in excess of the market? 

A Yes. 

MR, HARRIS; I object to the form of the 
question, 

' Off the record. 

(Discussion off the record.) 

Q What did Mr. Cowan say to you when you 

said you can't deliver it? 

A "What are you worried about, Harold, Harris, Upham 

Is good for the money." He must have told me that ^<0 time: . 

Q Getting back to a question I asked a 

few minutes ago and still has not been ansv/ered; What price 
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v;as given to you by Mr. Cowan as the market price of 

I 

Bartep at the occasion when you spoke to him about market 
price most recently preceding the time when he told 
you there was no market? ‘ 

A Well — 

Q What was the last market price he told 

you about before he' told you no market? 

A It would be in the $6 area. This is to the best 

of my recollection. Again, I have to repeat. I was not 
Interested in price. I wanted the stock. 

Q Did you at any time write Harris, Upharr. 

advising them that you wanted the certificates so that you 
could sell them to this third party? 

A Did I write a letter? 

Q Yes.' 

A No. 

Q Did you at any time tell Mr. Cowan that 

you Intended to hold Harris, Upham & Co., Incorporated, 
responsible for its failure to deliver these certificates 
to you? 

MR,. HARRIS: I object to the form of 
the- question. You have not indicated the time. 

It could Include a date long after the commence- 
ment of this lawsuit. 


32 
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Q Let us confine ourselves now to the period 


^ I 

} 

prior to the occasion upon which you were told there 


4 

was no market. In other words, did you ever tell Mr. 


5 

Cowan prior to that no-market information that you were 


6 

going to hold Harris, Upham responsible for not delivering 


1 

the certificates to you? 


8 

A No. 


9 

Q After you were told there was no market. 


10 

did you at any time tell Mr. Cowan to deliver the 


11 

certificates representing ownership of your shares in 


12 

Bartep to your bank in Miami? 


13 

MR. HARRIS: Do you understand the 

: 

t 14 

question? 


15 

A Did I ever tell Cown to deliver — 


16 

MR. HARRIS: That is not the question. 


17 

Read back the question. 


18 

(The pending question was read back 


19 

by the reporter.) 


20 

A After he told me there wasno market , did I tell 

1 

21 

him to deliver it to ray bank in Miami? 

r 

; 

22 

Q Yes . 


* 

23 

A No. It was before. 


24 

Q How long before? 


, 

25 

A The first week in February. 



A 483 


Exaerpte from Deposition of Harold Fisher 

Fisher 33 

Q Was. that something you told him over the 

telephone? 


* 

A Yes.. 


J 

Q Did you on that occasion tell Mr. Cowan 


4 

that the certificates should be In street name? 


7 

A Yes. 


8 

Q Did you, prior to that conversation, have 


9 

any discussions with any employee of your bank In Miami 


10 

regarding this delivery? 


11 

A Prior? 


12 

Q Yes. 

• 

13 

A No. • 


14 

Q Subsequently? . . 


15 

MR. HARRIS:. Rephrase the question. 


16 

I can’t quite follow, Mr. Trowbridge, when you 


17 

ask a question and the witness answers and 


18 

then you say, "subsequently." 


19 

MR. TROWBRIDGE: You know what I am asking. 


20 

Q Did you have any conversations with any 


21 

representative oF yo? " bank regarding the bank's acceptance 


22 

of delivery of some certificates In Bartep subsequent to 


23 

discussing that with Mr. Cowan? 


24 

■ A Subsequent to talking to Cowan, did I talk to the 


25 

bank? „ . . 
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Q Yes, It is as simple as that. 

How subsequent? 


Did you ever talk to the bank? 


A Well — 

Q What is your bank in Miami? 

A Commercial Bank in Miami. 

Q Did you at any time discuss with any j 

employee of that bank the matter of delivery to the bank 
of any .certificates of Bartep? 

A • After the bank received 2,000 shares. After the 

bank received 2,000 shares, they called me and I said 
to them, "Return it.” This is- a period after the no-market 
This was after the no-market. 

Q After the no-market was the first time you 

discussed with any person at the bank these shares of 


Bartep' 


No. After the no-market is when the bank received 


the certificates. 

Q Prior to that you didn’t have any dlscussloi 

A No. After the bank received 2,000 shares again, 

phone conversation. I didn’t go down there because the 
bank is in Miami and I .live in Lauderdale. I got a phone 
call that an envelope came v^ith some stocks. I told them 


to return it. 


* * ♦ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 


HAROLD FISHER, 


X 


Plaintiff, 


-agalnst- 

HARRIS, UPHAM & CO., INCORPORATED, 

Defendant. 


■ CONTINUED DEPOSITION of the Defendant, 
Harris, Uphara & Co., Incorporated, by William 
Srnythe, taken by the Plaintiff, before John J. 
Galgay, The Special Master, at HS Park Avenue, 
New York, New York, on March 2k, 1972, conunencing 
at 10:20 A.M. 


I 

t 


! 

i 


BEFORE ; 

JOHN J. GALGAY 

* The Special Master 

APPEARANCES ; 

LIVINGSTON, LIVINGSTON & HARRIS, ESQS. 
Attorneys for Plaintiff 
292 Madison Avenue 
New York, New York 
KAPLAN, KILSHEIMER & FOLEY, ES^S. 

122 East 42nd Street 
New York, New York 
by; DERMOT G. FOLEY, ESQ. 

ALAN HARRIS, ESQ. 
of Counsel 
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APPEARANCES (Continued) ; 

QIPFORD, WOODY, CARTER & HAYS, ESiiS. 

Attorneys for Defendant 
One Wall Street 
New York, New York 
byj MICHAEL j. McAllister, esq. 

of Coiinsel 

* * * . 

WILLIAM SMYTHE , having been previously 
duly sworn, testified further as follows: 

THE SPECIAL MASTER: As a preliminary to 
Mr. Snjythe*B deposition, I would like to state 
for the record a telephone conversation I had this 

morning with Judge McMahon. 

1 told the Judge as I understood his 
order appointing me as Special Master I was under 
an obligation to attend and supervise all 
depositions. 

He stated that that was his Intent. I 
told him that counsel for the parties had Informed 
me that they Intended to take depositions In 
Miami, Florida, on Tuesday and Wednesday of next 
week and suggested that It may be unnecessary 
for me to attend since they thought that the 
depositions could be conducted In such a manner 
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as not to require Inunedlate rulings. 

They also advised me If a dispute arose 
the depositions would be terminated and would 
be renewed In New York for the continuation of 
that deposition and no application for fees for 
travel or attorneys' expenses would be made by 
either side. 

Judge McMahon advised me If It was my 
judgment the depositions could be conducted with- 
out the necessity of ray presence I was free to 
make an exception to his order. 

This morning I have received the same 
assurances from counsel and I will absent myself 
from those depositions under the exceptions I 

have just described. 

. Is that satisfactory? 

MR. MC ALLISTER: Yes, sir. 

MR. FOLEY: Yes, sir. 

Mr. Galgay, late yesterday I was fur- 
nished at my office from Mr. McAllister with 
an envelope that was hand delivered to my office, 
which contains twenty some odd documents, a few 
of which are duplicates of documents that had been 
formerly furnished to me, but the majority of 

If. * 
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that waa designed so that we could request their 
production. Rather than furnish us with the liot« 
in response to that in the amended answer eight 
documents were produced as all of the Inter-office 
oonununioations • 

I think that there is no doubt about it 
that in the process of subsequent discovery we 
have been able to extract in a most unpleasant 
and difficult way well over fifty that were never 
produced originally. 

That gets in the way of orderly procedure. 
That is perhaps the most outstanding example of 
what the problem is here and why I am going to 
have to do something about it in the long run. 

I really feel if we hadn’t gotten a Special Master 
in this case I don’t know where we would be today. 

THE SPECIAL t^STER: Mr. McAllister, would 
you like to respond to Mr. Foley’s comment before 
1 respond? 

MR. MC ALLISTEHt Yes. The first statement 
of Mr. Foley was whether Harris, Upham through 
its attorneys could make a commitment at this 
time that the Rule 3^ request has been complied 
with. I will state at this time the Rule 3^ request 
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has been complied with as of now. 

MR. FOLEY: That is as of yesterday afteir- 

noon. 

MR. MC ALLISTER: That‘s correct. 

THE SPECIAL MASTER: You mean in your Judg- ; 

i 

ment you represent for Harris, Upharathat every- i 

! 

thing called for by theRule 3^ motion, so far as I 
is humanly possible, a reasonable search has been 
made and you have produced all documents? 

MR. MC ALLISTER: That is correct. With 1 

i 

regard to return of witnesses which may be compelled ■ 

I 

to paraphrase Mr. Foley's statement — by this | 

late production, I would seek at this time — be- 
cause my ;]udgment at this time is that although 
we have had a late production I am not too sure 

j 

it would compel the return of certain witnesses, ! 

i 

but that, of course, is Mr. Foley's Judgment; and 
I will seek at the appropriate time, possibly with 

I 

Mr. Qalgay's assistance, to make an objection to 
the return of the witnesses on the grounds that 

» 

I 

it might not be necessary. I can certainly under- | 
stand Mr. Foley's request because of the late ! 

production. I am not waiving any objection that ! 

I may have. 


25 




A 490 

Exaevpte from Deposition of W. 0. Smythe 

Smythe 12 

particular place, not of a special category, but 
winds up in the omnibus file so to speak for the 
day's work for Harris, Upham. I asked him to 
review that, and he had a Harris, Upham employee 
do so in the warehouse last weekend, which is the 
only time the warehouse is available to Harris, 
Upham, 

Those documents before you are the result 
of that search and that search was in compliance 
with the Rule 34 request. As of this time 
there are no outstanding requests for documents, 
and I believe I have complied to the fullest 
possible extent with the Rule 34. 

THE SPECIAL MASTER: In your previous 
attempts to comply were the warehouse records 
searched at a prior time? 

MR. MC ALLISTER: Yes, but for other docu- 
ments. The majority of the documents that we have 
produced are warehouse-maintained documents. 

MR. POLEY: Prior to this, I think I can 
state without even asking the question, I think 
Mr. McAllister will agree with me, prior to this 
discussion with Mr. Otten a new source of documents 
was discovered. 


1 
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2 ! 

A It le like putting money In the hank. If 



i 

you go back tomorrow and ask for your money back it's 


4 !l 

i! 

all gone together. 


5 1 

1 

Q I would like to be more explicit. Would 


1 

Harris, Uphara have any way of telling while a stock 


7 '! 
'1 

is out to security what particular certificate numbers 


8 li 

jl 

had been obtained from a selling broker for the purpose 


9 ’ 

1 

of executing an order by a customer to buy shares in a 


10 

particular company for transfer to Street name? 


11 

MR. MC ALLISTER: If you know. 


12 i 

nil 

A If there was only one sale that day and 

1 


one delivery, I guess they know It was for that customer. ! 

1 

14 ; 

If there was more than one I don't think they could tell. 

1 

1 

i 

15 

Q Nobody could tell? 

• 

16 i 

A As long as you get the stock In on the 

1 


1 

17 , 

1 

purchase. 


18 ' 

Q Nobody in Harris, Upham could tell, not 


19 1 

Just the transfer department? 


20 j 

A I couldn't tell you. If somebody else did 

. 

21 1 

I don't see how they could very well. 


22 

Q Once again to get on to the Fisher trans- 


23 

action, do you recall that at a point of time some time 

i 

1 

24 

after October 21, 1968, certificates were received and 

1 

1 

25 

put into transfer in the process of executing Mr. Fisher's 

t 

1 


1 

2 !l 

3 

j 

4 !' 
,\ 

5 


8 I 

I 

9 ; 

•10 : 

U 

12 ; 
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order for five thousand shares of Bartep? Are you aware 
this happened? 


A I wasn't aware that any of it was for his 

account or his name until I was told to deliver stock 
in Street name to the bank for him. That's the first 
time he even comes up as far as I know. 

Q When was that? 

A February or March. March, I guess. 

February. I would have to look at the tickets. 

Q Prior to February or March when you received 
these Instructions to deliver securities to a bank, you 
had never known that there was any problem about Mr. Fisher 
or his shares of Bartep, Is that correct? 

Ax I knew there was a problem with Bartep but 
not who It belonged to at all. 

Q Had you been Involved In any efforts made 

by or on behalf of Harris, Uphara to clarify problems with 
Bartep? 



A Yes, that started In December. 

Ma. MC ALLISTEH: Could you give us the 

year? 

A 1563. - 

Q j Subject to more detailed examination of 
this will you give us a synopsis of what happened In 


1 
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December « what involvement you had with respect to problems 


In Bartep? 


When any stock is in transfer for a period 


of time, it is checked probably once a month, and the 
transfer instructions are pulled out and. it is up to 
somebody in the department to check and find out why the 
delay in receiving the stock. 


units? 


The transfer instructions are the transfer 


Yes, to inquire of the agent why the delay 


in delivery. As a result of the old transfer units being 
pulled out I wired Florida to contact the agent to see 
why the stock is being held up, why we haven't received 


new stock. 


Do I understand from this statement here 


you made some kind of a check in your files and found 
there is a bit of delay here with Bartep and then you 
initiated an Inquiry because of that? 

A I may not have checked the flies. It may 

have been one of ray people who pulled it out and I 
made the inquiry. 

Q On your own initiative? 


Yes. 


Would you continue? 
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A Which I think is the wire of December 17 
1 believe is the date. X didn't get any specific reply 
from the Florida office to my wire and I phoned the 
transfer agent, who told me they were no longer the 
transfer agent, that Bartep picks up the stock once a 
week, it has been delivered to them. So then I called 
Bartep and they told me they shipped it to the new trans- 
fer agent who was R & T in Jersey. Then I contacted 
R & T and was told yes, they had a lot of Bartep stock 
there — 

Q Could you put dates on some of this, if you 

if 

have any rough idea? 

A After the 17th, within a week probably after 
the conversation took place. R & T informed me they had 
a lot of stock there in transfer but they were not pro- 
cessing any of it as Bartep had not furnished them with 
any new certificates yet, and said as soon as the 
certificates were furnished they would process the 
transfers* 

. d Do I understand you to say R & T told you 
then they had the shares you were looking for? 

A They Just said they had a lot of Bartep. 

They didn't look through it. 

Q Did you ask them where yours were? 
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I 

I 

A I said Bartep told me they had shipped all 

of thea up there, R & T said Bartep was stacked up and 

I 

\ 

they were not doing anything with It until they got certi- 
ficates from Bartep. 

Q Having found out that the Registrar it Trans- . 

[ 

fer Company In New Jersey had an undisclosed number of i 

I 

t 

certificates awaiting transfer In their office, and having 
found out that transfer was being held up pending 
receipt of new blank certificates from Bartep, did you 
inquire as to when it was expected they would be able to , 
get on with the Job and complete the transfers? 

A Yes, but the whole thing was they couldn't 

do anything until they could get the certificates. 

Q I assume the person who was supplying the 

certificates could tell? 

A He would be the only one. 

Q Did you ask them? 

A Bartep? I don't remember, 

Q Did you receive any indication from anybody 

how long It might be before transfer could be accomplished? 

A No, no specific time. 

Q Did you ascertain whether any of the other 

1 

steps that would be required by the Registrar & Transfer j 

I 

\ 

Company to complete a transfer, such as checking on the j 
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validity of the received certificates, had been accom- 
plished? 

A No, there was no reason to. 

Q I am not sure I follow you. Are you testi- 

fying that Inasmuch as the new certificates had not been 
received but were expected that there was no reason to 
check on whether the Initial steps In the process of 
accomplishing a transfer could be done, the steps that 
take place prior to making out the new certificate? 

A No, the agent wouldn't even look up any- 

thing at that time , They Just have It stacked up, but we 
will process them when we get new certificates. 

Q Is that normal procedure? 

A Yes. 

Q Did you make any further Inquiries anywhere 

to find out If any progress, had been made on this? 

A Not that I remember. 


When was the next time you heard about It? 
The next time was when the rejections came 


Q That was In late January? 

A As far as X know It was In February. 

Q Looking at the dates here, you wired the 
Florida office on or about December 17* 19^8? 
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A Yes. 

Q You received no answer from them? 

A Right. 

Q You made no inquiry of them as to why they 

wcren*t answering your Telex? 

A No, I called the agent directly. 

Q That was about avgeek later? 

A It could have been a day or two. Probably 

the three calls may have been over a period of a week. 

I 

Q So let's say that by December 24, before 

Christmas, you had all this information here? 

A Right. 

Q By Christmas then you were aware of the 

fact that transfer was held up pending receipt of further 
blank certificates by the transfer agent? 

A Right, 

Q Does this frequently happen? 

i 

A I wouldnH say how frequently but it happens ; 

with every company. It can be a big company that is late j 
in getting certificates or a small one. It happens 
occasionally I would say. 

Q On the basis of your experience is it the | 

sort of situation everybody Involved with ought to get j 

straightened out as fast as conveniently? 
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A Nobody likes to wait for stock transfer. 

Q Assuming that the transfer agent feels the 

same way about It, and I think we can assume that, would 
you not normally ejtpect the transfer agent would contact 
the company and say, "Get me new certificates"? 

A I am sure they did. 

Q Is It normal to take six weeks further be- 

fore they get new certificates? 

A At that period of time 1 would say It was 

probably normal . 

Q When you made this discovery of fact about 

the problem with new certificates before Christmas of 
1968 , did you then know how long this condition had 
existed? 

A I could go back as far as our transfer units 

went. So It had to exist from that period. It could 
have existed longer. I don't know. 


the agent? 


Did you ever find out when did H & T become 


No, we were never notified except by phone 


call to the transfer agent in Miami. 

Q Did H & T Indicate to you whether they had 
ever been furnished with certificates when they became 


the agent? 
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A They didn't say. 

Q Did they tell you this was a situation 

( 

where they just ran out of supplies or hadn't been given i 
any? 

A As I remember they had not received any. 

d Do you know how long that condition had 

continued up to the point when you found out? 

A No, It would have had to continue from the 

time we put ours In transfer, because there was no trans- 
fer made. 

Q When did you put yours In transfer? 

A October or November, I believe. 

Q Late October or early November? 

A Yes. 

Q By the time you found out about It the 

situation was by then almost two months old? 

A Pretty near. . 

Q That Is the situation about the failure of 

the company to supply the transfer agent with new blank 
stock certificates? 

. A Yes. 

Q Your testimony was that approximately 

every month you check your file to find' out what's going 
on with transfers? 
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A Right. 

Q Having put the stock In for transfer the 

beginning of November I presume you checked your file 
during November to find out how It was coming along? 

A It may have been checked, yes. 

Q Do you know what time of the month you meOce 

this check? 

A No. 

Q Would It help you at all to note that In 

December your testimony was that you contacted your 
Florida office In your Initial Inquiry at that time on 
or about the middle of the month, say around December 17 j 
would that Indicate to you normally towards the middle of 
the month you would make this check of your file of Bar- 
tep? 

A It is hard to say. 

Q When you say approximately once a month 

Is there some degree of routine Involved In that? 

A Yes, it Is a regular thing but there Is no 
specific day it Is done. It Is usually done on a day 
that isn't quite as busy as one of the other days. One 
of the girls will sit down and go through the whole file. 
It may take her two or three days to do It because she 
can't sit down and spend the whole day on it. She will 
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, 1 

■1 

work an hoiar In the afternoon on it If It is slow and the 

i 

5 ■' 

next day maybe two hours. j 

4 ; 

Q 

It would be a two or three-day period each | 

5 

month? 


6 ! 

• « 

A 

Yes . « 

1 

, 7 1 

Q 

1 

But no regularity as to time Involved? | 


S 

A 

No. 


9 

Q 

Do I understand that when this monthly 


1 *> 

* Cr 

check-up takes place of the file, the girl who Is appointed ■ 


11 

to do it looks through all outstanding transfers to 


12 

see which 

ones are aged? 


13 

A 

Right . 


14 

Q 

How old would a transfer need to be when 


i5 ; 

1 

you would 

consider it as meriting an inquiry? 



A 

Well, anything over a month. 


17 

Q 

Consequently, having placed these transfers 

1 

1 

i 

18 '1 

1 

that we are discussing, Fisher or Bartep transfers. 

19 

having sent them to the transfer agent originally at 


:o : 

approximately the beginning of November, they wouldn't 


21 i| 

become the subject of reasonable inquiry until some time 


22 

li 

in December? 


•1 

23 1 

A 

Right. 


24 ! 

Q 

Itliink we can agree the testimony indicates 

1 

25 1 

1 

that your 

discovery of this lateness and the inquiries i 



A 5U2 

Excerpts from Deposition of W. 0. Smythe 

Smythe 36 

you made as a result of discovering that probably 
occurred towards the middle of December? 

A Right. 

Q It would be reasonable to assume that some 

time in January there was another check made of the file? 

A Right . 

Q At that time you discovered that here was 

Bartep now out for over two months or probably two and 
a half months? 

A Right. 

Q Was anything done? 

A R & T was probably contacted, I don't 

remember specifically, to see whether they received any 
certificates yet, 

Q You don't know? 

A No, not specifically, 

Q Now, apart from the testimony that you have 

given with respect to an inquiry to your Florida office 
and phoned inquiries to the original transfer agent, 
the Bartep Company, and the Registrar & Transfer Company 
of New Jersey, which led you to th« original discovery of 
the scarcity of new certificates, were any other communi- 
cations made that you know to pursue this problem? 

A Not that I know of. 

¥ ¥ ¥ 
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th&n returning them to the broker? 

A Not at that time. 

Q I would like to refer again to Exhibit 

31-B-l, transaction No. X Indicates five hundred shares 
In five certificates. I would like to show you Exhibit 32. 
Would that Indicate to you that these particular five 
certificates were rejected for some reason by the trans- 


fer agent? 


Yes, It looks like It. 

When were they sent out to transfer? When 


I say sent out to transfer I mean when were they physically 

delivered to the transfer agent? 

A Probably the 30th, mailed. October 30* 

Q October 30, 1968. When were they received 

back from the transfer agent? 

A March 7th. 

Q That would be then for a period of approxi- 

mately slightly over four months they were out with the 
transfer agent. During that period of time can you tell 
us whether you made any specific Inquiry as to what was 


wrong there? 


This is part of the group that I Inquired 


about In December. 


This is your earlier testimony that you made 
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an inquiry in December? 

A Yes. 

Q I would like to show you this document 

which has date and time stamped^ December 19* 1968, and 
ask if you can describe it. And I would like it marked as 
an exhibit. 


A Yes, this was my initial inquiry as to the 

delay in transfer of Bartep Industries, which I sent to 
the Miami Beach office. 

(Whereupon, the document dated December 
19, 1968 referred to above was marked Plaintiff's 
Exhibit No. 45 for identification.) 

Q This is the document you testified about 


before? 

A Yes. 

Q Your recollection formerly had been you 

aent this on the 17th but it was the 19th? 

A Yes. 

Q Is this in your handwriting? 

A Yes. 

Q Did I understand your testimony correctly 

that the message that was contained on this document 
was initiated simply and solely because you or your depart- 
ment checking your records found that the shares were out 
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for a long time to a transfer agent and nothing had come 
back? 

A That ' s correct . 

Q I4hen you write up a document such as this 
do you send It somewhere to be wired, or what? 

A Yes, It Is sent through the tubes to the 

wire room and It Is then sent over the Telex to the 
Miami Beach office, 

Q Have you any way of verifying whether or 
not that was ever sent by your Telex people? 

A The time stamp Is theirs. If they send It 
they stamp It. 

Q And return It to you? 

A No. 

Q They keep a record though? 

A This was In the day's work which ended up 

In the warehouse. 

Q This time stamp Is stamped by them. Does 

the hour noted have any relevance; Is that the time they 
sent the message? 

A When they have completed the message on 

the Telex they timestamp It, 

Q You addressed this to PL/LII. What is 

that? 
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A Lll, that l8 one of the girls in the office* 

’ 

Q Is she a girl in the Florida office? 

A Yes. 

Q Why would she get this? 

A Usually they have one person in each office 

that gets most of the Inquiries. j I 

Q Is it her Job to receive this Telex and do I 
something about it? • I 

A Yes. * 

Q Does she work independently or under some- 

j . 

body's supervision? j 

A I am sure she works under somebody's super- ' I 

vision, the branch manager. | I 

Q He also presumably would be aware of the 1 I 

fact — j j 

' i 

A Not necessarily. If she can get the answer j 

he would never know about it. ■ i 

Q Can you tell us for whose account the four 

I 

thousand shares were in transfer which are noted here? 

t 

When I say "whose account," with respect to which customer's 

order were these shares obtained? | | 

i I 

A I have no idea, j 

Q You have a note on here that some items - 

among these four thousand go back to October 29, I presume 
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that 18 1968? 

A Correct. 

Q What do you mean by that statement? Was 

that a settlement date on which the Items you were talking 
about were due? 

A No, these are the Items that have been In 
transfer since that time, and the agent has them, 

Q In other words. If you were to check and 

find out which shares you are talking about when you 
refer to these four thousand Shares, the thing to do would 
be to look at your dally work for that dayj If you had 
four thousand out I guess that Is what you are talking 
about, right? 

A No, we took It from the transfer files, 
added up the number of units we had and that Is the 
number of shares. 

Q Am I correct that these are the files In 

which you keep copies of the transfer units to show the 
work going out for the day? 

A It covers everything that Is In transfer. 

Q What other documentation do you have to 
reflect attempted transfers In your transfer file other 
than copies of transfer units? 

A That's all. It doesn't cover any one day. 
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It cover B all days. 

Q To get this here, you have a reference to 
October 29, you look l:i your transfer file, presumably - 
you are referring to the date on the transfer unit show- 
ing It was that day's work, sending It out that particular 
day? 


•• A Right. 

' • Q If you check your transfer file and you 
find out what Bartep shares you had out on October 29, 
you find there are four thousand of them out — 

A No, that wire doesn't mean there were four i 

thousand out on the 29th. Some of the Items go back to 

I 

that period. This would be questioning all stock that was 
out at the agent then. 

Q What records do you have to show the Bartep 

i 

shares which had been sent to the transfer agent on or ' 

after October 29 which had not been returned to you as | 

1 

I 

transferred by December 19? ' | 

A You have your black stock record copy and 

It Is In the transfer file. 

Q Can we work out which ones they are? 

A Everything up to December 19i when I sent 
the wire. ■ 


i 



25 


Q 


Then do I ;2nderstand your statement as 
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necessitating the following conclusion; on the basis of 

i 

what this Exhibit 45 states and on the basis of your 
answers to the last couple of questions, if the shares 
that had been purchased as a result of the orders placed 

I / 

by Mr. Fisher had been placed in transfer, as presumably 

i 

they had, prior to December 19* 1968, then the four thousand 
shares you are referring to In this Telex include all of 
Mr. Fisher's outstanding work? 

A At that time I would have no Idea. 

Q I am asking you now to make this assumption 

right now, that Mr. Fisher's orders had been placed in 
transfer prior. I will go one better. I would like you ; 
to refer again to Exhibit dates 

these were put into transfer? 

A Yes. 

Q If you look at date in tratisfer you will j 

see a large number of these were put In transfer prior to i 
December 19- 

A Yes. 

Q Linking this exhibit with Exhibit 45 then, 

the four thousand shares you are talking about have to 
Include those on Exhibit 31-3-1 which reflect having been i 
in transfer prior to December 19? 

A iUght, • 
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Q You have a statement here, "We are going 

to be bought In." Will you explain what the factual back- 
groxind of that sentence Is? 

A There Is no factual background. It Is 

something to make the other office go to work on It 
right away. They are apt to let your wire sit. 

Q Normally If you want fast work on wires 

Isn't It the practice In Harris, Upharo to put the word 
"race" on the wire? 


"Hace" on the wire Is to make It go out 


ahead of the other wires In the wire room. 

Q It doesn't put any urgency? 

A Presumably they are In a hurry. 

Q To get an answer from your people down In 

Florida do you have to go to special lengths beyond Just 
asking a question? 

A Some times . 

Q In this Instance you didn't get an answer? 

A Apparently not. 

Q Whet do you have to do to get an answer? 

MR. MC ALLISTExI: I object to the form of 
the question? 

THE special MASTER: I think it Is an 


appropriate question. 



« 
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A Well, I was trying to, there. 

t 

t 

Q To be quite honest with you, I don't mean ! 

\ 

to be facetious at all, between your home office and 

your branch office, does some sort of a little game have ! 

to go on to get answers to questions? 

A Some tiroes It seems like It, If they are 

too busy to answer you right away. 

Q In the process of running the management 

of a company isn't there somebody somewhere who has the 
duty to see to It that questions get answered? 

A I suppose. 

Q Sending telegrams like this is part of the 

regular business conducted by the company? 

A Right. 

Q Is there anybody who turns around and says 

look. If the procedures normally pursued by this company 
are ignored, especially when a statement such as this is j 

put on for the purpose of being sure they will be • 

answered, and they are Ignored, something happens which 
may be as severe as somebody getting fired. 

Is there any procedure at Harris, Uphara 
for pursuing that kind of situation and seeing there Is 
compliance with requests for Information which on their 

! 

face Indicate there Is something rather \argent about them? [ 
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A You are out of ray bailiwick. I can't answer 


You know about how a guy gets fired In the 


company who works there seven years. 

A Yes. 

Q You have seen people get fired? 

A Yes. 

Q I am sure you have some acquaintance with 

the fact that disciplinary problems arise within any 
company and In particular during this period of time at 
Harris, Upham because of the fallurt j of Individuals to 
comply with their duties in the company. 

MR. MC ALLISTER; If you know. 

A I have seen people get fired, yes. 

Q Would you say that because of receiving a 

message such as this, whoever this person "Lll" Is had 
an obligation to give you Information? 

A She had an obligation If she could get the 

information. Whether they answered me or not I can't 
tell you. She might have answered me and I ended up 
calling the agent. 

Q If she didn't get the Information did she 
have an obligation to let you know "l haven't got an 
answer”? 
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1 

A Right. I 

I 

Q In the normal course of events was Lll on ; 

the phone regularly with you? 

A No. 

Q When you send Information like this by 

Telex I assume that is the normal way to make an inquiry? ' 

A Yes. 

Q How would slie answer you, by Telex? 

A Usually, yes. 

Q Has any inquiry been made to see if there 

ever was any answer whatsoever from Lll about this? 

A I looked but I didn't find any. 

Q You have indicated this morning, your 

testimony was a few days later you started making tele- 
phone inquiries yourself. 

A I may have done it the same day. I can't 

tell you exactly. It is in that period. 

I 

Q Would you have done that if you had received 
an answer from her? 

A Probably not. 

Q That is an indication to you she didn't 

answer? \ 

A Yes. 

Q Can you tell us what was the reason for I 

/ ■ 
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the urgency that led you to put on this statement "Vfe are 
going to he bought In”? 

MR. MC ALLISTER: Asked and answered. 

■MR. FOLEY; I am going in a dlfl'erent 

direction. 

Q Did you put that in all your telegrams? 

A Not all. 

0 Was there something about this situation 

of Bartep that distinguished it from other situations 
that led you to putting this on? 

A No. 

Q Had you made any attempt to make, inquiries 
prior to that which had not resulted in the answers you 
were looking for? 

A Not on Bartep. 

Q Here is the first inquiry out, right; never 

made an inquiry before about Bartep and you are sending 
out a message which includes an Indication that something 
pretty important is about to happen If you don ' t get 
answers to this Inquiry? 

A As I said, it was Just put in to try to get 

an Immediate response. 

Q You are saying there was nothing going on 

that required an immediate response for this more than 
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any other inquiry? 


Q You had shares of other companies presumably 
which were out for transfer for longer than a month, 
didn’t you? 

A I am sure at that time we did. 

Q Maybe even longer than two months? 

A Yes. 

Q Was it your practice when you would send 
out inquiries as to what was holding them up to put on 
a message such as this ”V7e aye going to be bought in”? 

A Some times. 

Q Is it your testimony novi that in point of 

fact you were not going to be bought in? 

A I don't think we were. 

Q Do you know? 

A I don't know for sure. 

' Q How would you find out? 

A You would have to go to the stock record 

,and see how many fails we had, we were failing to deliver. 

Q Would that show you who, if anybody, was 
threatening to buy you in? 

A No, it wouldn't show whether there was a 
buy-in at that time or not. It would show whether we 
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were falling to deliver. 


Q What do you mean by saying "We are going 
to be bought In," apart from the fact that you were 
urging action here? Is the thought here that this would 
create In the ir.ind of the person who receives this the 
Impression that somebody has threatened to buy you in 
somewhere? 

A Yes. 

Q Presumably that person would then assume 

you had received some kind of a notification either oral 
or In writing from somebody that If something didn't 
happen there was going to be trouble? 

A Right. 

Q Are you alluding to the process of sending 

out notices of Intention to buy In? 

A That Is what I am alluding to. 

Q Viewing this here, who on earth could be 
buying you In In a transaction such as this, the customer? 

A No, It would be another broker. 

Q On securities you had received from the 

selling broker? 

A We were falling to deliver. 

Q These four thousand shares were for your 

oustomeri you were the agent for a buyer, not. a, seller . 
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A I have no Idea at that time. 

I 

Q The indication is you were making an 

inquiry of a transfer agent. Would you do that if you 
were not the broker who had sent the stock out for 
transfer? 

A . Oh, no. We would have no reason to if we 

had sent It out for transfer. 

Q If you were the broker who sent the stock 

out for transfer am I safe in concluding you were the 
broker who received them from a selling broker and sent 
them to transfer? 

A They could have come in from a selling 

broker, they could have come in from a customer for 
transfer to Street name. 

Q It would be one of those two alternatives? 

A Yes. 

q In a situation such as that could the selling' 

broker, assuming that half of the alternative is pursued j 
now — could a selling broker buy you in under those 
circumstances? 

A The selling broker can't buy you in. 

Q Taking the other half of the alternative, 

if it is a customer who delivered the securities to you 

* t 

is there any occasion for him to buy you in? I 
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Q Who is going to buy you in? 

A I told you that was put on Just to get a 

response. 

Q Shouldn't any person in the securities 

industry with any knowledge of how it works know that 
Situations where you send stock out for transfer such 
as this are occasions where you can't be bought in? 

MR, MC ALLISTER: I will object to the 
form of the question, "where you can't be bought 
in." 

MR. FOLEY: He Just testified to this. 

A Would you repeat it? 

(Question read. ) 

A I think you can still be bought in, stocks 

in transfer. 

Q I am talking about the situation revealed 

by the wording of this Telex here, as having been the 
brokerage firm that put the stock in for transfer. I am 
Just regarding myself as somebody in the Florida office 
who gets this in saying we got the stuff in for transfer 
and we are going to get bought in, 1 have to ask how 
could this be. I am looking at the thing and trying to 
figure out what the background was and how this could 
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J 

have occxirred, as the person reading It down In Florida. 

It puzzles me, I am going Into It In some depth for that 

ft 

f 

reason . 

A The only thing the person In Florida would 

! 

know about It Is that I want him to call the agent and 

find out what the delay Is. 

Q He knows more than that. He knows there Is 

a buy-ln notice. 

A No, I told him that. He doesn't know there 

Is. 

Q As far as his knowledge goes. 

A He thinks there Is. It has nothing 

necessarily to do with any account of his. It could be 
an account of any other office. His whole thing la to 
call the agent and find out and let me know. 

Q On the basis of the testimony you have given j 

here today Is It not true If this person Is not Just a j 

totally uninformed Individual, If It Is somebody who knows i 
anything about securities, they can take a look at this ; 
document and give this docixment the analysis that has 
evolved In the last few questions here and come to the 
conclusion this Is a case where there can't be a buy-ln, 

A No, he would have no way of knowing. 

(Recess for luncheon.) 
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EXAMINATION BY MR. FQLaY CONTINUED ; 

ft Returning to Exhibit 45, Mr. S.Tiythe, have 

you done any thinking about this exhibit over Ivunch 
that you could perhaps shed more light on this last sen- 


tence? 


There is a possibility that there were 


some sales and that we owed stock out. 


ft If that were not the case is it not true 

you couldn't possibly have anybody threatening to buy 


you in? 


We would have to be in a fall position to 


have any threats to buy in. 

ft On the basis of that would you like to 

reconsider. Just to speed up an answer to this thing, 
was that the only reason why you put that in or whether 
or not you did have a threat? 

A I can't remember. 

ft I am going to refer now to Plaintiff's 

Exhibit 18-C, 19-C, 20-0, 21-C, 22-C. We have confirma- 
tion tickets here that confirm sales of Bartep out of the 
account of Louis Padula on the following trade dates: 
November 8 , November l4, November 22, November ^5, and 
December 6 , all of 1968 . The total amount of those 

trades, that I’s seven hundred shares right there. There 

* ** 
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12 18 from Margin Clerk Sempey. S-e-ra-p-e-y. Presufu- 

ably they had wired him to pay. 

Q To pay Miller for the shares they received? 

A Yea. He wired hack and sald> ”l do not 

have legal clearance on the Bartep as yet." 

Q Date? 

A February 12. 

4 

Q Do you know what the status of that stock 
was at that tlraej was It In transfer, at the agent. 

In your office? 

A From the unit I would say it was still In 

.our office. The second wire is dated February 17» 
is sent to Larry In Fort Lauderdale from Schwartz in 
the cage. His wire says, "re: Bartep, still In transfer. 

Q What does that mean. In your department? 

A He didn't say. It means It hasn't 


cleared* 


Is that consistent with the statement 


that It was still sitting In your office and not even 
been sent to the transfer agent? 

A As far as I can tell, yes. 

Q When they say In transfer^ as Mr. McAllis- 
ter Indicated a moraentago, this may mean It Is In the 

transfer department and not gone out to the transfer 

* * * 
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recollection la poor. I can't understand why. 

Q I will identify the ones 1 giving you 
now. I have presented you with Exhibits 83 and 84. 1 

am also going to give you Exhibits 78 , 75* 76 and 77* 

Look at those and see if that refreshes your recollection 
at all whether or not Mr. Mallett was discussing the 
i^'isher transaction with you. We might also ask you to take 
a look at No. 60 and 69 -A and B. From all of these, I 
would like to ask you if you recall doing any work in 

i 

\ 

the context of Mr. Fisher's order. I would like you 'to 
also look at No. 80, which is dated February 27th. It 
says that Bill Snythe knows the whole story on this 
stock, and it refers to Mr. Fisher's account number. 

THE special master* Mr. Foley, would you 
like to summarize the dates, the all-inclusive 
dates of the series of documents? It might be 
helpful to the record. 

MH. FOLEY: What we have Is a series of 
documents here which begin with 69 -A and 69-8 
which were originally given to us as stapled 
together, 69 -A being undated, but 69-3 being ^ 
dated February l4th. This series of documents 
runs through February 28th, a Telex from 
Mr. Smythe to Hr. Mallett in I^iami. 
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17HE SPECIAL KASTEHt Let the record show 

that the tfltness has examined these documents 

and Hr. Foley Is about to inquire with respect 

to them. 

Q I wish to ask you now. Hr. Smythe, whether 
having examined these doctunenta your recollection is 
in any way refreshed as to whether or not in February you 
were aware of a problem in Miami being created by 
Hr. Fisher's demand for originally his shares and later 
cancel la tion of his order. 

A The only demand of the shares is to ship 
it in Street name. 

Q Do you recall the fact that there was a 
difficulty about Mr. Fisher's order at that time? 

A Yes. 

Q Do you recall now any discussions that you 
had with Al Key and/or Scott Long other than the one you 
testified to earlier, where either or both of them told 
you that the cancellation had been requested and would 
not be complied with? Z am talking again now in the 

.■ f 

month of February. 

A Only that we were to ship stock in the 
Street name to the bank. 

Q And that was pt^suant to the instructions 
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which are reflected on 69*A and B« waa it not? 

A Yea. 

Q Which appeara to have been around February 

l4th, namely, prior to the cancellation. 

A Yea. 

Q But after the cancellation attempt on 

February 17th, you have no recollection of your diacua- 
aiona with Mr. Mallett, do you? 


Q You have no recollection of hla informing 
you in January or February that the euatomer waa hounding 
the regiatered rep down there? 

A Not for stock in transfer, no. 

Q For anything. 


with me. 


I think this is the first time It cornea up 


Do you recall after February 17th, when the 


cancellation telegram arrived, ever being told that 
Mr. Fisher was hounding the regiatered rep in Florida 
to get action on his request? 

A I knew they wanted a total of five thousand 
shares to be shipped to the bank for his account. 

Q This was after the cancellation? 

D 

A t was told as soon as we get five thousand 
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sha& es# we »#ere to uhlp It, 

Q Vho vas It who wanted the five thousand 

shares shipped? 

A You have the wire there to ship It In 

Street naine to the hank, 

Q We have here the Instruction from Mr, Mallett, 
Did you get It from anybody else? 


9 ’■ 

A 

I didn't receive that from him. I don't 

IvT , 

know who It 

was shipped to. Probably to Lobe. 

n- 

Q 

Who gave the instruction to you? 

ai 

A 

Lobe gave me the Instruction to ship the 

1 

13 i 

stock. 

f 

14 ii 

. ft •' 

Do you know whether Ai Key or Scott Long 


were Involved In those instructions? 

A Perhaps. I don't know. I suppose so. 

Q But do you know? 

A No, not definitely. 

Q What would be the basis of your supposition 
that this was so? 

A The majority of the instructions to ship 

come from the margin clerk or to put in transfer would 
come from Lobe, the margin clerk. He would be Instructed 
to give the trancfer department Instructions. 

Q Who would instruct him? 
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A It would usually coma from his branch 

office, which would be the Miami Beach office, 

Q 1 asked you i. moment ago what would be the 

basis of your supposition that Scott Long or Al Key were 
involved in these instructions here, 

A Because they received the wire referring 
to the cancellation, 

MR, POLEYi Off the record, 

(Discussion off the record, ) 

Q Mr. Smythe, did I understand yoiu* testimony 

to be that Scott Long and/or Al key were Involved In the 
instructions that you testified to a few moments ago to 
ship five tt;)ousahd shares in Street name? 

A Yes, I think they knew about it. I am 
sure they knew about it, 

Q Can you. tell us What is the basis of your 
supposition that they did know about it or were involved 


in it? 


MR. MC ALLISTERt Is that yoiir recollection? 
THE UIT>ICSSs As I recollect, yes. 1 
don't know what the basis of it would be, 

MR. MC ALLISTER: Off the record. 

t 

(Discussion off the record.) 


Can you tell us the extent of your vague 
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recollection? 

MR.’ MC AiiLISTER* I don't know whether he 

agrees with me or not. 

HR* FOLEYt If this Is so. 

A It has been such a long time that I can't 
remember exactly whether they were specifically Involved 
In the Instruction to ship the five iiiousahd In Street 
name or It came first from Lobe and he said they knew 
about It or the^ told me that Lobe was going to give me 
Instructions. 

Q One way or another you were aware that they 
knew about it and concurred In It? 

A That they were aware, yes. 

P 

Q You know that definitely? 

A Yes. 

Q When i^lr. Scott Long Informed you on the 

17th that a telegram had been received from Fisher and 
that It would not be compiled with, did he say then who 
was attending to that matter or who would communicate with 
anybody ab@ut It? 

A Not that I recall. 

Q Did you over become aware of the fact that 
there were subsequent communications Involving Mr. Scott 
Long or Mr. A1 Ii;ey with the Miami office or with any- 
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where else arising out of this denand for cancellation? 


A I think it continues all through those 

vires. 

Q Wore you privy to those conversations as 
reflected in these wires* which you have Just examined 
a short time ago? 

A Yes. 

Q As diBCusslons progressed in the firm, 

then* were you to some extent aware of what progress 
was being made on JWir. Fisher's demand for cancellation? 

A Well, I knew how many we delivered out 

er.d how many we hadn't. 

m. MC AlilSTEH; No. You didn't listen 

to the question. 

Repeat the question. 

(Question read.) 

A I was Just told that it was not cancelled. 

Q Were you told this a number of tiroes? 

A No. As I remeiiber, when the wire first 

came. 

Q You had no further discussions about it? 

A About the cancellation? No. 

Q After you were informed that the cancellation 



would not be effected but that it had bean requested. 
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there are aeveral of theae documents here — and I am 
referring in particular to Bchlbltc, 8l, 82, 83 and 84, 
which are all Telexes from you to Mallett — do you recall 
what Mr. Mailett wanted, or why he had addreased the 
communications to you and why ho wanted you to answer 
him? 

A He wanted the atocks shipped in Street 

name. 

Q You were aware, were you not, that after 

the instructions to ship in Street name, which seem to be 
dated on or about the l4tii cf February, but prior to the 
four Telexes that are in front of you now, the customer 
had sent a telegram which did not request delivery in 
Street name, but instead demanded c£>ncellation of the 
order? 

9 

A Yes, I knew it. 

Q When you spoke to Mr. Mallett, is it your 

testimony that Mr. Mallett still wanted delivery in 
Street name? 

A Yes. 

Q Did I4r. Mallett say on whose instructions 

he was requesting that? 

A No. 

Q Then Mr. Mallett didn't say to you that the 
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cuBtomer agreed with this procedure^ did he? 

A Z am not at the level where he would be 
telling me. 

Q But he didn't? That is the point. He 
didn't tell. you. 

A No. 

Q Aa of February 26th and 27th, even February 

2lBt, my recollection of your testimony is that you 
knew then these were unregistered shares. 

A No. It was knocked out on the 17th? 

Q Yes. 

A When I got them back, I don't know. I 
may have known those were unregistered at that time, 
but I didn't know it was for him particularly. 

Q Taking a look at Exhibit 63 here, I would 
like to note for you the fact that these sentences are 
numbered first, second and third. Is that referring to 
a chronology of events? 

/ 

A Yes. 

Q With respect to which particular certifi- 

cates did this chronology take place? 

A Any Bartep. Apparently Mallett asked me 

why the delay and I gave him in order what had happened. 

Q You at that time also knew, did you not. 
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that the question of the delay in getting new certificates 
for Mifi had been resolved? 

A Yeso We started to get thea back before 
that« ••• <■• 

Q Hadn * t you started getting them back about 
a month before that? 

A Just about, 

Q In the meantime, is it not your testimony 
that the only thing that was delaying transfer now was 
restricted shares? ' 

A He apparently asked me why the delay from 
November to npw in getting any stock. 

Q That is not responsive. i would like to 
sort of get back at the question here. At this time, 
in late February, you knew the only thing that was holding 
up the transfer was the restricted shares. Is that not 
correct? 

A No, We had that other four thousand in, 

Q Which were a legal problem. 

A Yes, 

Q, But there was no problem of unavailable 

certificates in late February holding up transfer? 

A Certainly, There is the problem of 
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Q I an talking about the problen of unavail- 

able neir oertlflcatea at R&T« 

A No« th^ had the new oertlflcatca there. 

. Q So the oauaea for delay that were Hated 
by you In thla Telex here had all been resolved by this 
time? vi. 

. A Right. 

Q And the current oauaea at that time for 
any delay were unregistered shares or a problem because 
you had received a certificate that had a legal problem, 
such as registration In a corporate name? 

A Right. 

Q And you didn't tell Mr. Mallett anything 
about those problems which were the present problems 
at that time for delay In transfer? 

'a No. • 

Q Do you know ,|fhy? 

A 1 just told you, the stock was still at 

transfer with the agent the same day. 

Q Which stock? 

A Bartep. 

You mean some Bartep, any old Bartep, was 

in transfer? 
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Q You didn't consider It relevant that sooie 
Bartep was not transferable? 


stock. 


have. 


Not particularly, as long as we had wough 


Do you know If you had enough stock? 
With four thousand coming out, X would 


With the four thousand coming out. If you 


transferred them In any way other than by keeping the 
shares which you knew were unregistered, as your Inven- 
tory In stock, would you not have gotten Into a short 
position on Bartep by transferring out Just your good 
shares. Including the four thousand shares? 

MR. MC ALLISTEHx Read the question back. 

(Queslon read. ) 

MR. FOLEY s Strike the question. 

THE SPECIAL MASTER: We will recess at 
this point until two o'clock. 

(Liuicheon recess taken.) 
examination by MR. FOLEY (continued): 


Q Mr. Smythe, In the process of checking your 
position and checking the number of shares that you had 
out for transfer at various times In Bartep, did you 
ever In considering your Inventory decide whether or 


T 
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not you should Include In the shares that you have In the 
house those shares which you knew had proper restriction 
problems or registration problems? 

A No« they wouldn't have been Included as 

good transfers j no. 

Q When M Key or Scott Long asked you I 

questions about the transfer position and the number of 

I 

shares in the house for purpose of making some particular 
transactlonj In calculating that number of shares that 
you had In the house« would you exclude from that number 
those shares which had been rejected by transfer agents and 
those rejections not cleared up? 

A NOf they wouldn't be- excluded, because they 

wouldn't show the whole picture. 

Q Would th^ be Included? 

A They would be Included in the total count. 

Q When one of these gentlemen asked you did 

you have five thousand shares to ship In Street name to 

the bank, or wherever you were going to ship them. In 
calculating the number of shares you had, did that Include 
good ones and bad ones, ones that had registration problems, 
ones that would transfer clearly, or any kind of shape or 
form of sbok you had in the house? 

A Yes. 
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Q They were all mixed together la that right? 

A Not mixed together, but It would be 

Included in the total count. If they asked for five 
thousand shares to ship, I would tell them I didn't have 
that much In my name. 

Q But If you told them how much you had In 
your name, that would be good, bad or otherwise. If they 
had no problems, they would be In there? 

A No. If they were in our name, they would 

be good. 

Q When you were asked to look to see If you 
had five thousand shares to ship In Street name, and when 
you followed that by looking In your Inventory records 
to see how many you had, did you taka any cognizance 
vihatsoever of the number of outstanding orders or claims 
that were pending against those shares? 

A No. 

Q In other words, did you come to a net 

figure of so many shares after every customer who had 
shares in his account or pending to go Into his account 
was attended to? 

A No. 

Q In examining the inventory and finding two 

thousand shares In there, is it conceivable that perhaps 
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there were eustoners liho had shares due to them in excess 
of that two thousand? 

A It is possible. 

Q But you don't know? 


And you didn't know then? 


Q In examining this Inventory with respect 

to shares that are available^ do you take Into account 
shares that are In transfer which you «expect to get back 
in house name, in Street name? 

A Yes. 

Q So the two thousand could be shares that 

had actually been transferred or were In the process of 


transfer? 


23 . 


A The two thousand were already In the box. 
In our name. The balance were in transfer. 

Q You had qthers in transfer? 

A Yes. 

q Did you check at that time to see how many 

were In transfer? 

A Yes. 

Q Did you check to see If any of them were 

shares or certificates which had formerly been rejected 
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by the transfer agent? 


A No# not that any of them had been rejected. 

They hadn<t gone back in to the agent. 

MR. FOLEY: Off the record. 

(Disoussion off the record.) 

* 

MR. FOLEY: The question I asked Mr. McAllis- 
ter whether or not any written record is made 
other than the fall ticket when securities that 
had been rejected by a transfer agent are returned 
to the selling broker. 

MR. MC ALLISTER: To roy knowledge# no 
other document Is created at Harris, Uphaxn's 
office on a fall back to a selling broker other 
than a they-fall ticket. Ne have searched for 
those tickets and we have searched for any other 
- documentation regarding potential or supposed 
rejections In February, I969# and none exist. 

HR. FOLEY: Do I understand you correctly 
that because of this search you Inquired as to 
whether or not this practice was followed? 

Off the record. 

(Discussion off the record.) 

Q I would like to show you again Plaintiff's 
Exhibit 80 for identification; which Is from Lobe to 
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Cowan, a Telex. The atatestent la on theres "Pleaae wlx^e 
Bill S;nythe. He knowa the whole story on this stock.” 

Does that refresh your recollection as of that date you were 
aware that this aooount number, 5025, which Is Mr. Fisher, 
was Involved with, as the word was used In the deposition, 
hounding Mr. Cowan day after day, originally for hla 
shares, and this time for his money and for a cancellation? 

A At this time, what I was aware of was they 
wanted the five thousand Bartep. 

Q That Is all? 

A And that we didn't have the full five 
thousand to give him. 

Q And you knew nothing further than that, 
that somebody wanted five thousand Bartep? 

A Yea. J knew that he had already tried to 
cancel It, as I said before. But the cancellation wasn't 
accepted and they were looking for five thousand Bartep. 

Q By "they” you mean whoj the people In 

Harris, Uphara? ^ 

A Yes. 

Q You knew at that time that this stock had 
a registration problem? 

MH. MO ALLISTSH: That has been asked and 





answered 
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Q As a result of this did Cowan contact you? 

A I don't think I had ever spoken to Cowan, 

or had a wire from him. It la possible, but I don't 
remember ever. 

Q Did you ever tell Cowan or Mallett or 
anybody In the Mallett office that there was a registra- 
tion problem at this time? 

A Whether I ever told him there was a registra- 
tion problem or not, I don't know. 

Q Did you ever tell anybody? 

A Certainly. Harris, Upham knew in New York. 

Q Did Mr. Key know? 

A Mr. Key knew. 

MH. MC ALLISTEH: Irrevelant. 

Q Can you tell us when you told Mr. Key? 

A 1 suppose when he first asked how we stood 

on Bartep. 

Q I mean do you knew? That is supposing it. 

A I am not sure when I told hlmj whether I 

told him then or not. 

Q But you did at some point, at approximately 
this time. In February? 

A Probably in February. 

Q How about Mr. Long; did you tell him? 
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A YeSf he would know. 

Q Did 90 U tell hint 

A Yea« I helleve I told him, 

Q Haa it at thla time In February that you 
told him that there was a registration problem with the 


atoek? ' ; 

A Approximately, yea. 

Q Did you tell what the registration problem 

was? Did you tell him It was unregistered stock? 

A I didn't know It was unregistered stock 


at the time, 

Q When did you find that out? 

A Not until I talked to Abney. 

MR. FOLEY: Off the record. 

(Discussion off the record.) 

Q Prior to talking to Abney, from the letters 
Which had been returned from the Registrar £: Transfer 
Company had you learned, that there had been some klrtd 
of restriction on the stock? 

A There was some kind of restriction. 

Q The letter that was returned from the 
Registrar & Transfer Company, and I show you E^lblt 48 , 
as a typical example, states that transfer cannot be 
compiled with unless R&T Is furnished with an opinion of 
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! 

counsel setting forth the statutory reason to permit trans- I 
fcr of the stock under the existing regulations of the 
Securities Act of thirty-three as amended. Did that mean 

i 

anything to you in terms of the nature of the restriction 

% 

that was on this stock? 

A That there is a restriction which they 

needed the opinion of counsel, 

Q Did they tell you whether or not the 

restriction was in the nature of a registration problem? 

By reason of the reference to the statute, does that tell 
you the restriction was a registration problem? 

MB, MC ALLISTEH: I am not sure R&T is 
going to be bound by his response, but I will 
let him answer. 

MR. FOLEY: It is what it means to him. 

A No. All I can tell you is we had to get 

the opinion of counsel from Abney. The Registrar Sc 
Transfer Company couldn't give me the reason that it was 
restricted, 

Q You didn't read this as giving you a 

reason there was a registration problem? 

A A registration problem of some kind, 

Q I am talking about restrictions now, a 

particular type of restriction involving the registration 
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of the eecurltlee^ whether the securities were registered 
or not* 

A It could be an investment letter stockf 

it could be false stock! anything* 

Q £xhibit 89 indicates that you were not 
answering the Telexes that had been sent from Florida, 

Is that true? 

A 1 apparently hadn't answered him when he 
sent this wire, but 1 think there is another one the same 
date when X answered him* 

MR* FOLEY: Off the record. 

(Discussion off the record.) 

Q Prior to that time had they been having 
any difficulty communicating with you or getting informa- 
tion from you? 

A Not that I recollect* 

Q This communication No« 89 was sent by 
Mr. Mallett to A1 Key* Were you and Mr* Key and 
Mr* Mallett in more or less regular communication about 
the development of this problem? 

A Not regularly. If I got a wire« I tried 
to answer it* 

Q I would like to show you Exhibit No. 88 
and ask you did you receive a request directly from 
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Mr. Mallett for this transftia*^ this shipment? 

A No. It goes back to the original request 
to ship to the bank. 

Q This once again is the request we had back 
there that was dated approximately or apparently February 
i^th? 

A Yes. 

Q At any time when you had these conversations 

or messages to deliver five thousand shares of Bartep, 
during the month of February again, were you aware of 
who the customer was to whom they were to be shipped? 

A Yes. 

Q Would it be fair to say that at all times 
you were Involved in that request to ship, five thousand 
shares you knew which customer that was? 

A Yes. 

Q When you finally sent a message which is 

marked Exhibit 87 here indicating you were shipping two 

thousand shares out of five, did you receive any response 
for that, or response to that? 

A Not that I recall, unless you have a wire 

there. 

MR. FOLEY: Off the record. 
iDlsoussion off the record.) 
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Q At ths tine that you were doing thlSj, did 
you inform Mr. that you were shipping two of the five 
thousand that you had b^en requested to ship? 

A I probably informed him or Scott Long. 

Q Can you give xis the substance of that con- 

versation, what you said to him and what he said to you? 

MH. MC ALLISTEAt Who Is "he**? 

MR. FOLEYt Either one, whoever he spoke 


A No. Just that 1 told them, one or both, 
that I had two thousand In Street name that 1 was 


shipping. 


Q Were you Instructed to try and get more? 

A I presume It left three thousand open to 
ship on the order. 

Q The two thousand that were shipped, did any 
of these Involve the shares we discussed this morning 
of the customer named Miller? 

A I don't believe so. 

Q I would like to show you Exhibit 91-B and 
Just ask you whether or not you were aware of any specific 
Instructions to follow up and make a delivery of the balance 
of that shipment. 


No, I wasn't aware about this one. 


* * * 
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EXCERPTS FROM DEPOSITION OF A. L. KEY 


UNITED STATES DISTRICT COURT 
SOUTHEiiN DISTRICT OF NEW YORK 

HAROLD FISHER, ; 

Plaintiff, : 

-against- j 

HARiRIS, UPHAM & CO,, INCORPORATED, : 

Defendant, : 



DEPOSITION of the Defendant, Harris, 

Upham & Co., Incorporated, by Albert Lenoir Key, 
taken by the Plaintiff, before John J, Galgay, 
The Special Master, at 445 Park Avenue, New York, 
New York, on April 17, 1972, commencing at 
10!l5 A. M. 

BEFORE ; 

JOHN J. GALOAY, 

The Special Master 

APPEARANCES i 

LIVINGSTON, LIVINGSTON 86 HARRIS, ESQS, 

Attorneys for Plaintiff 
292 Madison Avenue 
New York, New York 
KAPLAN, laLSHEIMER & FOLEY, ESilS. 

122 East 42nd Street 
New York, Raw York 
by: DERMOT G. FOLEY, ESQ. 

ALAN HARRIS, ES4i* 
of Counsel 
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APPEAHAKC23 ( Continued ) t , 

OIPPORD, WOODY, CAaTEH, & HAYS, ESQS, 
Attorneys for Defendant 
Ono Wall Stireet 
New York, New York 
byt MICHAEL J. McALLISTEH, ES<i. 

of Counsel 


ALBEHT LENOIR KEY, having been first 
duly sworn, testified as follows: 

EXAMINATION BY MR. POLEYs 


Mr, Key, are you employed by the defendant. 


Harris, Upharo? 


the Company? 


Yes, I am. 

In what capacity? 

As a Vice-President, 

For how long have you been employed by 


Since *63. 

In what department do you work now; what 


area of the company? 


A I am responsible for the administration of 

a couple of branch offices. I am In charge of the 
investment and management department, which I supervise, 
and the over-the-counter department, which I supervise. 
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Q How long have you worked In the over-the- 

counter department? 

A I think I took on the duties there in 

about 1966 or early '6?. 

Q Prior to taking over those duties, but 

after the time you came with the company, did you work 
at all in the OTC department? 

A No. 

0 , Prior to working for Harris, Upham, prior 

to starting there in 1963* had you prior experience in 
the securities industry? 

A Yes. 

Q Will you outline that? 

A I was with the odd lot firm of DeCoppet & 

Dorenius from *55 to '63, about eight years. Prior to 
that I was — 

Q As you go from firm to firm, maybe you 

can give an outline of what you did, particularly what 
you did in terms of the over-the-counter department. 

A I did nothing with the over-the-counter 

department when I was with the odd lot firms at all. 

I had nothing to do with odd lot. I moan I had nothing 
to do with over-the-counter trading at all when X was 
with the odd lots. m * 
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again, I saw that as a result of my talk with Mr. MeMlls- ^ 
ter. But the Fort Lauderdale thing lo this what you 
are talking about? 

Q We are talking about various activities. 

I am not striving at cuniy one, I am striving for Informa- 
tion, rather than trying to go In one direction. By the 
Port Lauderdale thing, canyou say what you are referring 
to there? 

A I think it Is that one thousand share 

pair-off, as I recall, the thousand share cross In the 
Lauderdale office we turned down, or that we wouldn’t 
trade In. 

MR. POLEYi Off the record, 

(Discussion off the record.) 

Q Have you had occasion in preparation for 
yoiir testimony today to look over the documentation on 
this pair-off you are talking about? 

A Yes. 

Q 1 know iilxhlbits 117 and ll8 are time-stamped 

for Pebruary 4, 1969, 

A That*s your answer, then. 

Q Right. Do you know whether prior to that 
you had any contact with Bartep? 

I 

A Again, maybe you can refresh my memory. 
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Q No. 

a 

A I don't, honestly. I would like to help 

you more. 

Q At this particular time, what happened to 
this pair-off? 

A As I recall, we did not do it. 

Q Were you involved in that personally, in 
the decision not to do it? 

A 1 believe 1 was. 

Q can you tell us why you did not do it? 

1 will strike the question. 

By saying you did not do it, do you mean ' 
that you refused to execute the trade, or the pair-off? 

A I don't know that we refused to do it. 

I am not sure there was a market in it. 

Q For a pair-off? 

A Yes. I don't think there was any market 

at all. You have to have one for a pair-off. We Just 
don't trade out of the blue. 

Q If you have two customers who express a 

desire to trade shares, one to buy and one to sell, and 
at the same price, you wouldn't do it? 

A We don't do that. 
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You wouldn't? 
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A No« I don't think so, because that opens 
yourself to problems. Suppose the buyer has more informa- 
tion than the seller? Th^ seller could get sorewed. You 

look for a trade in the ^arket. That is the normally 

/ 

/ 

accepted method. You ^bn't Just sort of say, well, as 

/ 

long as both of them Agree, it is O.K., because you could 

/ 

come up with some prices that would be unfair to either 
one side or the other. 

Q Even if they specify the price? 

A Yes, so far as we are concerned. We don't 
want to get In the middle of a trade like that. 

Q At that particular time do you recall how you 
ascertained whether or not there was a market? 

A As I recall, my over-the-counter department 
looked around. I mean this is the procedure they used. 

In this particular instance I can't tell you exactly 
that they did this, but the usual procediire in a thing 
of this sort is to determine if there is a market. 

Q Can you state now whether or not they in- 
formed you that there w-^s no market? 

A Veil, it depends. As of that time I couldn't 
tell you. I mean if you ask me now, I mean if yoii ask 
me do I specifically remember that instance, I would have 
to say no. But I would assume they checked their markets 


1 ■' 
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and came back with no market. There weren't any markets. 

Q You don't know; you are Just aasumlng this? 

A I guess I would have to assume It to be 

fair. But I know that our usual procedure is to deter- 
mine if there is a market in the security before we do 
any local trade, for any pair-offs. 

Q Were there any particular broker dealers 
at that time in February of 1969 with whom you wouldn't 
do a trade? 

A I don't think we ever listed any outfit we 

would not trade with specifically, or that we had a list 
to that effect. 

Q Did you have any particular problem in 
mind about Bartep, apart from just the coincidence that 
nobody happened to be quoting it at this time? 

A Again, I know the circumstances surrounding 
this thing. But again, I would have to tell you thatr 
chronologically I am still confused as to how much I knew 
at a particular time. 

0. Let's g<3t back to this. In other words, I 
am asking you now, at the time you execute trades of pair- 
offs, did you have any particular problem with Bartep, 
apart from what you testified to, that there was informa- 
tion x’oeeived by you from your OTC department that there 
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was no market? 

MH. MC ALLISTERt This is on February 4? 

MR. FOLEY s I am talking about early 

February. , 

A You mean did I have any information prior? 

Q . Did you have any infojrmation with respect 
to that? 

A 1 could have, yes. 

Q • Do you knowwhether you did or not? 

A 1 don't know whether I did or not. But 

again, maybe you have something that will tell me that I 
did. 

Q Tell me, by whom was the decision made not 
to execute the pair-off? 

A By roe, 1 would say. 

Q Do you know? 

• A Hell, yes, it must have been me. 

Nobody else would have authority to make 
that decision; is that the substance of your testimony? 

A 1 think anybody who wanted to make it his 

business in a position of authority in the firm could 
have. But generally speaking, this is my area of responsi- 
bility. I can say yes or no. 

Q Would anybody else have that authority? 
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i - Key 21 


2 

A Yes. 


3 

MR. MC ALLISTSR; In February of I 969 , 


4 

MR. POLEY: Yes. 

! 

•1 

5 ;; Q Who? 

!• 

- 

6 

i 

A I imagine the supervising officer might 


7 

have something to say about It, but I would have the 


8 ' 

i last word. 
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9 

1 Q The supervising officer of OTC7 


10 

1 

i A No 5 of the branch office, where this took 


H 

place. 
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1 * 

i Q After he would say this, you would have the 
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i 

' last word? In other words, would his decision come to 

1 


14 . ; 

1 

you for ratification? 


15 

A Yes, but I would listen to what he had to 


16 

say. 

. 

17 

. 

Q But you would be Informed if anybody else 


18 

1 

had made a decision to reject a trade or pair-off? 
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1 

1 

A Yes, In the course of normal buslnees I 


20 1 

! 

certainly would expect It. I would find out who gave an 


21 

O.K. to something like that. 
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Q How about If somebody refiised to execute 


'23 ; 

a plr-off? Would that also come to your attention? 


24 

A Yes. 


25 

Q Do you recall any problem at that time In 
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dealing with other broker dealers who were making a 
market? 

A Z don't deal with the broker dealers. The 
over-the-counter department does. 

Q But I am Just asking still, do you recall 
any problems with respect to any of them? 

A No, I don't. 

Q If a decision were made in Harris, Upham 
to refuse to execute trades with any particular broker 
dealer because of any given problem that may arise, who 
would make that decision, do you know? 

A Some times the over-the-counter department 

does itself. If they don't like a house, they won't do 
business with it. You know, with respect to the individuals 
in there, there are the good guys and the bad guys. With 
the bad guys, they don't get in touch with them. 

Q Is this a personal decision the individual 
makes in the company, then? 

A No. I think it is a personal decision, 
an individual's decision. Insofar as over-the-counter 
department is concerned. 

Q Are you referring to a particular trader or 
clerk that executes trades on the telephone with the 
companies? 
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A ' Yes. I might also have feelings as to 
WhethejT you could trade i>flth a firm or not. There are the j 
good ones and the bad ones. 

Q Talking about again about February of 1969* j 

' I 

do you recall ever receiving Information that there were ! 

I 

one or more houses making a market In Bartep^ but they 
were houses with which you would not do business? 

A Yes. 

Q Do you recall anything about that? 

A Yes. There was Wesco. 

Q What Is the story with Wesco? 

A I would argue with you whether they would 

make a market. 

Q Don't argue with me. Just tell me. 

A I wouldn't argue the point, I mean, whether 

they made a market in the first place. 

Q What were the facts? Tell us what the 

problem was. 

A All X can tell you Is that Wesoo was not, 
as I recall, a good firm with whom one could do business, 
and I can't say anything more, because I have thought on 
this point. I have a vague recollection we had a problem 
with them somewhere else In the distant past, which I 
cannot determine. But as I recall, I was told that Wesoo 
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had a lousy reputation and I didn't want to do business 
with them. At least this Is what was told to me by the 
dver-the-counter department. I had no direct dealings 

with Wesoo myself. 

Q Would you Just normally take their word for 

It, that their reputation was such and so, or would you 

ask for some verification about that? 

A I don't recall that I did ask for verifica- 


tion. 


What would your normal practice be In a situa- 


tion like that? 


A If we didn't want to deal with a company? 

Q No. If somebody In the over-the-counter 

department tells you some particular broker dealer has 
a bad reputation, would you Just stop there and say very 
well, that Is all I need to know, or would you ask for 


more? 


I wouldn't go to anybody else, I think. 


I would take my head of the over-the-counter department's 


say-so. 


the company? 


Would you ask him what Is the problem with 


Yes, sure. 

Do you recall doing that In this instance? 
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A 1 do not. 

^ Do you know who aadc a decision not to deal 
with Wesco? 

A Again, I think you asked that before, and 
1 think I said I would be the guy who would be responsible 
for the decision, and that Is true. But If I can speci- 
fically reraeraber that I said absolutely no to Weaco, you 
know, I couldn't say positively. I don't know what else I 
can say. 

Q At this particular time, then, was the 
problem Bartep or Wesco, or both? 

MH. MC ALLISTiiR: 1 am going to make one 
comment on the record. 

MH. POLEYs I don't care for comments on 
the record. 

MR. MC ALLISTER: You are misconstruing the 
record, and that Is why, because there Is no 
refusal to trade with Wesco In the record here. 

THE SPECIAL MASTER* Why don't you object 
to the line of questioning rather than get Into a 
discussion? 

MR. MC ALLISTER: I object to the form of 
the line of questioning, because there Is Implicit 
In his questions that there was a refusal to trade 
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with Weacoi There la no record here, to ay know- 

0 

ledge, that there was a refusal to trade with 
Vesco. 

THE special MASTEH: You are objecting and 
you are putting into the objection the complete 
statement. 

MH. FOLEY: This is what I don't like. 

While we are on the record, I am going to make 
a statement about that. I hate to be abrasive, 
but I must say that I do not recall ever a series 
of depositions in a case in my life where there 
was quite so much of that before. 1 really feel 
not Just an objection or a comment relating to 
this particular event now, but this has been 
characteristic of the case, and I think it is some- 
thing that ought to be avoided at all costs. 

THE SPECIAL MASTEft: If you will shorten 
your colloquy, let's all get back on line. If you 
have an objection to state, state the objection 
and the grounds with the minimum amount of 
colloquy. That will cut down the expense of the 
record as well as the abrasiveness referred to. 

MR. MC ALLISTER: I have an objection 
pending, I believe. 
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MR. POLEY: We have a standlyig question. 

(Question read? ”Q At this particular 
time, then, was the problem Bartep or Wesco, or 
both?") 

THE SPECIAL MASTERS I will allow the 
’question. 

A It must have been both. 

Q If I may In the form of a question Just 

say something here, "must" in a sense is not responsive. 
If you don't know, you don't know,. If you do know, you 
do know. When you get must and maybe and perhaps — this 
is not criticism — and you read it later on in a record 
like this, it is not very helpful, and you know I am 
looking for something helpful. 

A Again, I really am trying to be helpful. 

I am not trying to avoid these things you ask me. But 
If I can specifically remember these Instances, then I 
will say I specifically remember them. 

MR. MG ALLISTER: What he is saying to 
you Is if you can't specifically recall, say so. 

Q Say so . 

A I can't specifically recall. 

Q Do I take it from your answer that you have 

an impression there was some kind of difficulty both with 
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respect to Weaoo and Bartep in the beginning of February 
of 1969? 

A YC8, 

Q And do I also understand it to be your 
impression that as regards Bartep, the only difficulty 
you had at that point was the unavailability of a market? 

A Yes, the unavailability of a market would 
have been a very good reason for turning that order down. 

Q Is it your recollection that this in fact 
was the only problem you had with Bartep? If you have 
any others, tell us about it. 

A I don't have a recollection that that was 

the only reason, no. That would have been the reason. 

Q Do you know if there was any other problem? 

A Of course there arc other problems, but 
chronologically, where do they fit in? 

Q In early February, prior to the cancellation 
by Fisher, and I am thinking of the dates Pebrueury 4th, 
5th, 6th and 7th of 1969# do you know of any other problem 
with Bartep, other than the fact that apparently there 
was no market available? 

A I can't honestly say that I do know. 

Q Have you ever personally checked the pink 
sheets to see what the status of Bartep was for that 
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period of time? 

A I have not, no. 

Q You don't know, then, if there were any 

other broker dealers? 

A I thought you meant did I check In the 

last couple of days. 

Q No. Did you check during that period of 

time to see If anybody else was making a market? 

A/ No. 

Q Do you quite often check the pink sheets? 

A Quite often. I have a set in my office, 

Q You keep the dally sheets, I take it; 

Is that right? You don't keep back Issues? 

A I keep a set for about a week and then get 

a new one. I don't need fresh quotes. I Just keep it 
for reference, 

MR. FOLEY; Off the record. 

(Discussion off the record.) 

Q I would like to show you some exhibits here. 

We have Exhibit 63, 64 and 61, Viewing these, together 
with that pair-off order I showed you a few minutes ago — 
MR. MC ALLISTER: I don't believe you showed 
It to him, Mr, Foley. 

Q Do you have a recollection now of these par- 
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tlcular transactions which incidentally reflect that 
between the period of February 4, 1969 and February 7, 

1969 you turned down at least three trades and one pair- 
off j is that correct? 

A I see two here. 

Q I gave you another one. 

m, MC ALLISTgfl: I will object to the 
form of the question. 

Repeat the question, please. 

(Question read.) 

A Three trades and one pair-off. I see the 
pair-off here.. 

Q Do you see these three exhibits here — 

61, 63 and 64? They are different datesj are they not? 

A These would go with this, wouldn*t they? 

Q Would they? 

MR. MC ALLISTER: There is a date on the 
exhibits. That might refresh your recollection. 

A February 6 and 7th. What is the date here? 

Q February 4th, 

A You are saying that these are separate trades 
from these? 

Q 


25 


I am not. I am asking you. 

THE SPECIAL MASTERS The question Is do you 
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have a recollection of those trades, having seen 
these documents. 

Q Do you have a recollection? 

A I would say I have a recollection of these 

two here, of the pair-off. I don't have a recollection 
of any more. 

Q Do you see here you have exhibits 6l and 
63? 

A Yes. 

Q Do you know what the dates are on there? 

A Yea. 

Q Both refer to orders entered that day, 

right? 

A They could have. 

Q Don't they on their face? 

A It doesn't even say there is an order, 

Q Do you see this? 

A "Entered today," Right. 

Q "Turning down the orders entered today" on 

both of them. Right? 

A Yes • 

Q That Is why I am saying I am referring to 
different ones there. 

A 1 see, yes. 
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Q Do you have any recollection of these 

transactions, of these at all? 

A No. X have a recollection of these, the 
pair-off. 

Q But the others you don't have a recollection 
of? 

A No. I think th^ are the same thing. 

Q, Is that your handwriting on No. 63? 

A Yes, It la. 

Q How about on No. 64; is that your handwriting, 

also? 

A Yes. 

Q on No. 61, which la theTelex, did you 

send that? 

A I have no recollection. I send these out 

across. The secretary from my office takes them out 
and deposits them. 

Q How about 6I, the Telex? Is this from you 
to somebody? 

A it looks like from me to Bob Mallett — 

R.M. 

Q can you tell us on No. 61, after stating 
there is no market here or elsewhere, do you have any- 
thing new on it, what does that refer to? What was the 
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dialogue between you and Kallett at that point? 

A I honestly can't recall. But he must have 

been — again, I don't want to surmise; but he must have 
been In touch with me on It, or he must have been talking 
to me about It. I don't even recall having put that on 
there. Maybe I did, too. 

Q On Ho. 64, the statement la there, "We do 
not wish to trade this stock even If Wesco Is making a 
market.” 

A Yes . 

Q Does that refresh your recollection at 
all as to whether or not you were having a particular 
problem with this stock at this time, apart from the 
market question? 

A I would say we must have been having trouble 

with it. 

Q An additional problem over and above the 
question of availability of a market? 

A That's difficult to say. We were having 

difficulty with the market, I know that. If I can 
establish these things chronologically for myself and 
for you, maybe we would have the answer. But I don't 
seem to be able to. I can't say for sure, you know, that 
we were aware of other problems as well. We were aware 
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of the fact that there was no market in It, and we i 


^'1 

were aware of 

the fact that we don't like to cross trade i 



in branch offices, an;^ay, or cross trades particularly 



if there is no 

market, a wash trade. 


. !| 


Is there a rule in the company against 


I 

7 ; 

pair-offs? 



8 'i 

A 

Well, I think there is a rule against wash 


>( 

I 

’i 

trades • 



!i 

10 'li 
■\ 

Q 

There is? 


n\ 

I 

A 

Yes. We don't allow wash trades. 


i 

1 

12 .| 

Q 

Would you define a wash trade? 


13 i 

A 

Well, I am not an expert, but I will try ! 


14 

and give you a definition. It is somebody who makes a 


15 

trade usually 

to establish a tax loss, or a tax gain. 


16 

• 

but which is not one that would stand up if the IRS got 


17 

into the picture. In other words, he sells it to his 


18 

wife and then 

takes it back. That would be a wash trade. 


19 

Q 

Can you tell us what that had to do with the 


20 

trade between 

Padula and Miller here that is reflected. 


21 

on Exhibits 117 and 118? 


22 

A 

Well, they could have been in cahoots for 


23 

all I know. 

■ 


24 

Q 

Did you know? 


25 

A 

I don't know. 
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Q Do you normally assume they are, when you 
get that type of pair-off? 

A I don’t assume anything, no. I would think 

there would be a possibility of a wash trade. 

Q What would you do whan that suspicion comes 
into your mind? 

A I wouldn't allow it. 

Q Just the fact that it could exist, the 

possibility would be enough to make you turn down the 
trade? 

A Yes. 

0, Is that always the trade? Is this your 

regular practice? 

A No, I don't think it is a regular practice. 

But any place where it looks to me there is a pair-off 
in the branch office, where there Is a pair-off in the 
branch office and there could be a wash trade, we don't 
like to do it. 

Q What I am asking you, Kr. Key, is this. 

Is there a rule? 

A 1 don't believe so. 

Q I mean is there a practice that would be 

followed always? 

A You mean would I check this to see if there 
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would be a wash trade? 

Let's assume in come two orders. One 
fellow wants to sell one thousand shares and another 
fellow wants to buy one thousand shares of the same stock, 
and they are at the same price and everything is agree- 
able. 1 understand under those circumstances the normal 
procedures followed in Harris, Uphan would be they 
would not execute that trade that way and would not 
execute it at all, unless they could go out and find 
an outside market and would not pair-off a trade. 

A I think that would be our policy. Inci- 
dentally, the word "pair-off" is not one that is generally 
used in the business. Fair-off denotes that two people 
are getting together and pairing off a trade. A cross 
would be a batter term. I think cross is a better word 
than pair-off. 

Q The definition of what we are talking about 
is more important, I think, than the words we use. The 
point now is if two customers are anxious to engage in a 
trade and one of them wants to buy and one of them wants 
to sell, that is the situation I am talking about, and I 
am not necessarily talking about the fact that the prices 
would be totally in line. Even if they would be a little 
bit different, it still would be a situation that Harris, 
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Upham as a aattiei^ of regular practice would eay no, wc 
will not engage In that business. Is that correct? 

A Well, It Is a gray area, because suppose 

you arc crossing a bank stock locally. 

0, Let's leave It with two Individual citizens, 
customers. 

A There are all kinds of people. 

Q People like Miller and Padula here. 

A Miller and Padula, I wasn't concerned with 

them. I was concerned with the fact that there wasn't 
any market In the stock, 

Q The kind of people they are had no relation 

at all to the decision you made, then; is that correct? 

A They were customers. 

Q But the fact they were people or banks or 
somebody or one person or another wasn't what determined 
the issue at all? 

A No. But if you were dealing with a crook, 
maybe you would be more careful than in dealing with a 
bank. 

Q Were you aware at any time In dealing with 
a crook? 

A No. 

Q Then crooks don't count. We are not talking 
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about crooks. In making a decision such as this« it is 
with people who I take it are presumed to be normal, 
honest citizens? 

A Yes. 

Q Individual citizens, trading in their own 

account? 

A Yes. 

Q Then is it the rule under those circum- 
stances, when there are two customers and one wishes to 
buy and one wishes to sell, the same number of shares, 
same price, and Harris, Upham receiving the orders from 
two of them, not to receive that as a cross or pair-off, 
but rather go into the open market and find another buyer 
and seller? 

A Mo, 

Q That is not true? 

A No. 

Q Then perhaps you can tell us what would be 
done in the open market. 

A What would be done there would be, if there 

was a market in the stock, let’s say it was 14-15, we 
could go outside and determine that the outside market 
is 14-15, and then we would allow these guys to cross it, 

4 

at say 14-1/2, which would bo a price fair to both of 
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them, and then we would act as agent on the transaction. 

But what we don't want to do la to have no market and 
they set the value themselves • If they wont to do that, 
they can do it outside the firm, I guess* Another thing 
we wouldn't do would be' to not check the outclde market 
and let them exchange the stock, with us as agent, at 
any price they wanted to* 

Q In other words, the reason for the outside 

market Is to verify — 

A To verify the market, and then we would 

trade within that market at what we hope and would consider 
a fair price to the buyer and seller. 

MH. POLSYt Off the record. 

(Discussion off the record.) 

0 In going out to the market to determine 

whether or not a market exists for the shares, does the 
status in the minds of your traders of the standing of 
the various people making the market come Into play 
when you are deciding whether or not to execute one of 
these cross transactions, such as that indicated on 
Exhibits 117 and ll8? 

A Oh, yes. If wa don't think a firm is making 

a good market In the stock or is making a market in the 
stock, then we wouldn't do It* 
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Q Can you tell me what la your recollection 

of what kind of trouble existed with Wesco? I think I 
may have asked you questions close to this before. 

A I don't recall. I told you earlier I have 

a vague recollection we had a problem with them before. I 
think Wesco enjoyed a lousy reputation, as far as anybody 
was concerned. So we Just did not do business with them. 

Q If you are going out In the case of one of 

these cross trades we have been discussing here to check 
a market, would you take any cognizance of a market being 
made by Wesco, deciding whether or not to execute the 


cross trade? 


Yes, certainly we would look to see whether tley 


24 . 


made a market. 

Q The fact that It was Wesco making the 

market would not deter you, then, from assuming that this 
Is the market and going ahead and executing the trade? 

A No, not necessarily. We may say we don't 

think Wesco Is making a market In It, or a decent market 
in it. So we wouldn't trust the stock. 

Q In addition to looking at what the market 

Is, you evaluate the market In some way? 

A We evaluate the market In the stock, yes. 

Q What determines, honCsty? 
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A Honesty, I would say, yes, reputation, 

Q What would you be afraid of; somebody 
manipulating? 

A Yes# That would be one very good reason. 

Q In doing that, do you rely on any Information 
or rumors you may have heard about as to who may be man- | 

Ipulatlng? 

A I don't like to rely on rumors for any- 
thing. But if I have Information or If I had some know- 
ledge of a house being a lousy one and having a bad 
reputation, then I wouldn't trade with that house. 

Q Do you mean a bad reputation In any respect 
at all, like paying their bills or something like that? 

A Yes, paying their bills,, being In business 
one week and out the next, you know. 

Q Do you recall anything about Wesco now that 
would Indicate to you the fact that their making a market 
would be questionable, whether or not they were manipulating? 

A I cannot recall any specifics regarding 
Wesco, but I can recall they did not enjoy a good reputa- 
tion. 

Q Did they have a reputation for being In- 
volved In manipulations? 

A I can't specifically remember that. But I 
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would assume that was certainly one of the factors. 

Again, maybe I shouldn't assume. But It certainly would be 
one of the factors we would look at, yes. We would look 
for that or we would look for the fact whether they paid 
their bills or whether they moved their offices. I think 
generally speaking, over-the-counter houses who reside In 
areas outside of — I mean, there are good over-the- 
counter houses in places like Chicago and California. 

But when you see them cropping up in places like Miami 
or Red Bank, New Jersey, you begin to wonder about them. 

X think that would be one of the things which I always 
look for when we are dealing with over-the-coimter houses. 

Q In terms of the reputation or character of 

these various out-of-town houses you are talking about, 
are you familiar with the firm of X, J. Shenln? 

A Again, I was not. I was reminded of it when 
1 talked to Mike the other day again. But it did not 
actually ring a bell with me. Wasco did. 

Q Having been reminded of it now# tell me, on 

the basis of the method of operation that you employed 
back at this time In early 196 $, late 1968, would you have 
done business with Shenln? 

A Possibly. 

Q Do you know? 


H 


43 


A 575 

Exaerpts from Deposition of k, L. Key 


1 1 

Key 43 


2 I 

A I don't know. 


3 

Q How about Lockwood? 


4 *1 

A Lockwood Peck? Lockwood Securities? 


'1 

Q Lockwood & Co. 

■* 

ji 

6 i 

A ' Yes, I am familiar with that firm, but not 


•7 j 

in this connection. It seems to me I see their names 



more often. Again, I would check with my over-the-counter 

1 


9 | 

1 

department as to whether they thought they were a good 


10 ’| 

i 

1 firm or not. 


11 

Q Would you say that would be the case in 

i 


12 j 

1 

both of these — Shenln and Lockwood? 


1 

13 1 

1 

1 

A Sure, 


14 - 

Q Looking again at Exhibit 6l, do you know 


15 

whether you received any communication other than an 


16 

order that ledto this Telex being sent by you? 


17 

A No. 


18 

MH, POLEYs Mr, McAllister, have we found 


19 

those orders yet? 


20 

MH. MCALLISTEHs The only way I can tell you 


21 

1 

that is by looking at the unfilled orders I gave 


22 

you from Florida, out of the Miami branch office. 


23 

I don't have copies of those documents, and only 


24 

If the dates are the same. In other words, the 


25 

unfilled order and the date on Exhibit 6l, if they 
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happen to coincide. 

MR. FOLEY: Off the record. 

(Oificussion off the record.) 

MR. MC ALLISTER: I believe 62 Is the 

document that created the response which Is found 

In Exhibit 6l. 

, Q On Exhibit 6l, you will note the statement 

at the end of that message, "Do you have anything new oh 
It?" Have you found any of the comraunlcatlons or other 
Indications that were referred to with respect to any 
prior discussions you had or what you are talking about 
when you say have you found anything new on this matter? 

A No. 

Q Do you know whether In fact you had any 
discussions with Mr. Mallett about Bartep prior to that? 

A Again, I can*t say for sure. 

Q Would you look at the back of Exhibit 64? 
Do you know Mr. Simpson, whose name appaurs at the top 
of that page? 

A 1 know several Simpsons. Let me pxzt It 

that way. I know Mr. Simpson at Lauderdale, yes. 

Q 

A 


Q 


Do you recognize the phone number 626-1648? 
Now York City. I really don't. 

How about this company, Mab Construction 
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Company? 

A Yea. I can explain that. This I do have 

recollection of. It la not i4ab» It la the Nab Construc- 
tion Company, and It la in Long Island City. Simpson 
la another guy. It Is not the Jlra Simpson In Lauderdale. 
It is a guy called Ed Simpson, I think these are his 
telephone numbers. You can check those out. I am the 
President of a skating club In Long Island and Simpson 
is constructing a rink for us and the name of one of his 
firms Is the Nab Construction Company, 

Q In other words, this Is purely personal? 

A Purely personal, right. 

Q Can you tell us after this series of 
communications from February 4 through February 7 what 
was done with those orders? Were they returned to the 
branch office, executed, cancelled, or what? 

A You mean these orders here (indicating)? 

Q Yea. 

A We turned them down. So I Imagine they 

would have gone back. 

THE SPECIAL MASTEHi You might Identify 

those by exhibit number, ^ 

MR. MC ALLISTEH: 117 and Il8. 

Q Do you have any recollection of how long 
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this situation continued during which there was an unavail- 
able market for Bartep? 

A No, I don't, except that there was no 
market available at the time. 

Q After Mr. Fisher made his purchase in October 
of 1968, can you tell us whether or not during the 
balance of 19S8 or in January of 1969 you became aware of 
that order or of any problems in relation to it? 

A I can't say, no. 

Q During this period of time did you ever 

become aware of any delay in effecting transfer of Bartep 
securities? 

A What period are you talking about? 

Q I am talking once again from October of '68 
through the end of January of '69. 

A I don't think so. I don't believe I did. 

Q Do you know Mr. Bill Smythe? 

A 'ies. 

Q Did he ever draw to your attention during 

that period, from late October through the end of January, 
late October of '68 to late January of '69, any delay or 
difficulty he was encountering in effecting a transfer 
of Bartep shares? 


A I can't remember, first of all. But in the 
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75 and 76. Looking at No, 76 , you will note that It Is 
early In the morning, 9*^5. 

A Yes. 

Q Can you relate that to any former one or 

what you were responding to? 

A No. 

Q Do you recall now receiving Information 

about Mr. Fisher's desire to cancel? 

A I can't specifically recall it, but I would 

assume that this was about the time. 

Q You heard about it some time? 

A Sure I did. 

Q For your Information, my best recollection 

is that these do not refer to each other. 76 preceded 
receipt of the telegram from Fisher. I Just didn't want 
to mislead you on that. 

A You mean this one came first (indicating)? 

Q Yes. The other one doesn't have a time- 

stamp on It. I was going to ask you when you sent it 
out. If you can toll us. 

A No, I couldn't tell you. 

Q Going back to this question of the restric- 
tions that you found on that stock, I would like to 
show you a few exhibits and see if they refresh your 
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recollection. Wc arc looking now at exhibits 39j 43 and 
48. When you were looking through the records which led 
you to question these bartcp securitlesj do you recall 
seeing these? 


Do you recall speaking with anybody else 


about it? 


About what? 


I! 

.1 

C 14 I 


Q About the problem you found on the shares « 
such as Scott Long or Bill Smythe or anybody else? 

A Are you talking about anybody else? 

Q Anybody at all. 

A Well, I think I spoke to -- I can remember 


speaking to Scott Long about it. 

Q Can you tell us what the substance of that 
conversation was, not verbatim; what he said to you and 
what you said to him? 

MH. MC ALLISTEH: Can we have a time on it? 


was. 


MH. FOLEY: It Is up to him. Whenever it 


THE SPECIAL MASTER: Do the best you can in 


fixing a date as to the conversation. 


A I would say it was subsequent to — - well, 

it says here, ”We have received wire from customer asking 


68 


1 j 

2 I 

4 '* 

,1 


8 1 

,1 

i 

’ i 

10 I 

I 

I 

11 ; 
n i 

•I 

13 :! 

14 I 

15 ! 

16 I 

17 

18 

19 I 

20 

21 

22 

23 

24 

25 


A 581 

Exoevpts from Deposition of i4. L, Key 

Key 

us to cancel his purchase." 

MH, MC ALLIST£Hx Referring to what? 

MR. POLEY: To 75. 

A I would say about that time or subsequent 

to that I would talk to Scott Long. 

Q The prior Telex on which you made your 
notations Indicating a problem existed Is dated February 
l4th. No. 70-B. 

A I could have written that at any time, 

Q The point of the mattesr Is we are trying 
to pin out when you did In relation to when you received 
the Information about the customer's desire to cancel. 

A i can't help you on that point. This is 

probably what I acted on with Scott Long. 

THE SPECIAL MASTER: He Is referring to 
75. 

Q I asked you awhile ago, though, did you 

have any discussion with anybody about the Information 
that you have noted In the right-hand corner of Exhibit 
70-B. 

A I have no recollection. All I can do la 

assume, and I really don't want to do that, 

Q You say you had a conversation, however, 
with Scott Long, but that was not with relation to this 
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probleiQy but rather with the » 

A I <lon*t know. You asked me who I would go 

to If 1 had Information like this. 

Q That was another question. 1 am asking 

you now the question whore the name Scott Long came up 
a little while ago. 

. A You asked me about the letter stock# if I 

had a problem with It, and I said I would go to Scott 
Long, as 1 remember. 

Q Let*s recap the thing. I am asking you now, 

in relation to the Information contained on the annotations 
that you have made on 70 -B, did you have any discussion 
with Scott Long or anybody else about this particular 
problem? 

A When? 

Q ,At any timn after you received this Informa- 
tion. 

A I would say I don't remember. I can't. 

All 1 can do Is look at these things and surmise. The 
only time I could have talked to Scott would be after we 
received this thing here. 

Q Can you tell me, then, why do you assume 
that you would not talk to him until after you received 
that, even though you may have received the other Informs-. 
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tion which Is annotated on 70-B? 

A I could hae gone to him here, I could have 

gone to him here. That's as much as X can establish. 

I don't remember. 

. Q Is your testimony this, that regardless of 
when you made these annotations on 70-B, you didn't talk 
to Scott Long about It until after receiving the cancella- 
tion order? 

A I Just don't know, but I don't want you to 

assume that I did. 

Q I am trying to verify this. I am trying to 
pin this down. 

A No, I can't pin it down myself, I am sure, 

so It would bo satisfactory to you. 

Q Is there every bit as much possibility, 
then, that you had a discussion with Scott Long ft>out the 
material noted on 70-B in your handwriting prior to 
receiving the cancellation on February 17? 

A I have no recollection of that, 

ft It could be either way, is that It? 

A It could be. I have no recollection of 

that. 

ft How did you first receive Information of 
the desire of Mr, Fisher to cancel; from whom? 
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A Again, I don’t know. I can’t fix the time 

chronologically In ray own mind. 

■ Q Don’t worry about the time. Worry about 

the method of communication. Did you get a telegram, phone 
call, or what? 

A I got nothing from Mr. Fisher myself. 

Q Did somebody tell you about it? 

A Somebody must have, yea. But who, I don’t 

know. It could have been Mallett, It could have been 
Smythe, It could have been anybody. 

MH. FOLEY* Could we take five minutes, 

if I may? 

THE SPECIAL riASTEH: Yea. Off the record. 

(Discussion off the record.) 

THE SPECIAL I^ASTER* We will recess for 

lunch now until 1*30. 

(Luncheon recess taken.) 

examination by MH. FOLEY continued : 

Q Mr. Key, have you been aware that this 

litigation has been underway since the summer of 1969? 

I am not asking you are you aware now. Have you been 

aware since Its Inception In the summer of ‘69? 

A I was aware we had trouble with It, but I 

didn't know there was actually a suit going on, 

* * * 
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I 

whom you were talking with at the tine 
(;jjc decision was made not to permit cancellation? 

A I think I was speaking to Scott Long, 

K 

ft Can you describe the conversation? What 

f 

did you say to him and what did he say to you? 

A I don’t have a clear recollection of it, 

^ but 1 do remember that here was a guy who had bought 

j stock three or four months before and he wanted to cancel 

his trade. 

It ' Q This was discussed? 

•[ 

I 

t2 j A Yes, with Scott Long; and it was my deci- 

sion, you know, I am not going to cancel a trade three 
or four months old. 

ft At that time did you know the transfer 
status of the securities that were purchased to execute 
Mr. Fisher's order? 

A I can’t honestly say. No, I do not have a 

clear recollection of that. 

ft Would you make a decision like that without 
ascertaining whether there was a transfer of shares? 

A It’s a matter of when the trade was made. 
Here Is a guy where the trade was three months old and 
he wants to cancel, I’d say no to that, 

ft So that I can be sure I understand 

* * * 



you now. 
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iflth him at the time you made this decision not to permit 
cancellation as requested by the customer. 

A As I recall^ the main thing was that the 
guy had bought it three or four months ago and we didn't 
feel he had any reason to renege on this trade. 

Q I am pursuing the point of whether or not 
you had any discussion In the process of reachl;ig this 
decision not to permit cancellation, whether you had any 
discusalon of any obligation you may have had to your 
customer. 

' A I cannot recall if I did. 

Q Do you recall making any inquiry to get 
factual Information with respect to this transaction that 
would be of assistance to you in considering what, if 
any, obligations you had to your customer? 

A No. 

Q Showing you again Exhibit 75* does this 

refresh your recollection as the day on which you received 
information about the wire which Is before you and which 
has been marked Defendant's Exhibit A? 

A It doesn't refresh my memory, but I can make 
the assumption that one was dependent on the other. 

Q Exhibit 75 is a Telex that you sent, is 
that correct? 
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A Yes. 

Q Do you recall sending that Telex to 

Kr. Mallett. In Florida? 

A Yes, I think I do. 

Q Can you tell us whether or not the final ! 

decision had been reached prior to sending that Telex 
to refuse cancellation? 

A Yes. 

Q Consequently, then, is It your testimony 

that the decision to cancel was reached the same day the 
telegram was received from the customer? 

A Again, It Is easy for me to make a comparison i 
looking at these two things. But if you are asking me 
If It refreshes my memory, I can't honestly say It does. 

MH. FOLEY! Heread the question. 

(Question read.) 

A Again, I don't have a clear recollection 
of that, but I would again assume that this wire here 
was the result of having received this one. 

THE SPECIAL r^ASTEHs You are saying 75 is 
your first reference to a telegram and Defendant's 
Exhibit A is your second reference. 

THE WITNESS! Exhibit 75 was a result of us, 

I would assume, having learned about Defendant's 
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Exhibit A. 

Q Do you recall whether or not when Defendant’s I 
ii;)chlblt A was received and was physically placed in your 
hand It was the occasion of any prompt discussions? 

A No. I don’t recall ever having seen It 
before, to tell you the truth. 

Q Whether or not you saw It, you knew about 
It. That Is what I mean. 

% 

A We knew that guy wanted to cancel ails trade. 

Q Was that the subject of prompt discussion? 

A I would say yea. 

Q On the basis of reviewing the exhibits and 
the testimony you have given here recently, have you any 
refreshed recollection of with whom those discussions 
V7ere held and what was said and by whom? 

A Not so much what was said, but that I 

believe It was both Scott Long and our opinion that we 
didn't want to cancel the trade. 

ft Was Mat Smith Involved In those discussions? 

A To the best of my knowledge, no. 

ft Was Mr. Smythe? 

A I don’t know. I don’t think so. I think 

It was only Scott Long and myself, 

ft Was Mr. Dweck Involved? 
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A No, 

Q Was there ever an occasion that you were 
aware of when the customer rather than requesting 
cancellation of his trade requested delivery of securl-* 
ties? 

A 1 can*t remember, no. No, I don't recollect. 

Q Your testimony, as I understand It, la you 

were not involved in that. Is that true? 

A That Is correct, 

Q In Exhibit 75# the last thing you do Is 

ask Mr. Mallett "Please advise." Did you receive a 
response to that? 

A I don't know. 

^ Q What In particular did you want him to tell 
you or Inform you about? 

A Well, If he had any Information. I don't 
recall we were asking for any specifics. It was a normal 
ending to It. 

Q I don't see any request for specific 
information. Were you asking for information or seeking 
to have him find out? 

A I Imagine we wanted to hear what the cus- 

tomer had to say about it. If anything. If the customer 
had anything to say about It, 
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♦ 

Q Once again, with respect to Exhibits 70-3 

and 76, I would like you to note these again and ask you 
to observe the fact that February l4 was a Friday and 
February 17 was a Monday. 

A Yes. 

Q Can you tall me what communication 76 was 

In response to? Note the hour In the morning. It was 
early. 

A Z don*t know what It was In response to. 

I mean I don»t recall what It was In response to. 

Q The only other exhibit that I am able to 

find for the l4th Is No. 71 here. 

iw. >IC ALLISTM; Excuse me. 76 Is the 

17 th. 

MR. FOLEY: It Is the first thing In the 
morning, the next working day. I am Just trying 
to see If we can somehow or other acquire the 
Information as to what was being responded to by 
76 . There has to be a reason why that was sent. 

A This must have been the result of No. 70»B 
here. This Is 9:24 and 76 Is 9:43. 

Q Was It regular for him to send you telegrams 
at an early hour like this? 

A No. 
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THE SPECIAL MASTEH* Identify the docxunent 
you have In your right hand. 

THE WITNESS* Exhibit 71. 

Q Do you recall during November and December 

of 1968# or January of '69, ever being informed that 
Mr. Fisher was seeking delivery of his securities? 


Q, Did you ever hear anybody say that Mr. Fisher 
was "hounding" Mr. Cowan, the registered rep? 


Q Did Mr, Mallett during that period of time 

ever call you and ask you for assistance or discuss the 

matter with you? 

A During what period? 

Q During the period November, December, 

January • 


Q During February you have some telegrams 
there — 

MH. MC ALLISTEE: A telegram. 

KH. FOLEY: You have more than one telegram, 
MR. MC ALLISTER: Telexes. 

Q You have Telexes from Mr. Mallett about 
Bartep. I would like to show you No. 77. Does this 
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refresh your recollection as to what Xhe disous- 
glon was between you and l<r. 2>lallett about Bartep and 
nr. Plsher? 

; 

A. I can't assume there was e conversation. 

Q Was there any dialogue between you at this 
point to which this refers? 

A This would be the dialogue. 

KA, MC ALLISTEH; Referring to what? 

THE WITNESS; Referring to the wires that 
were going back and forth. 

THE SPECIAL MASTER; What exhibit Is that? 
THE WITNESS: Exhibit 77. 

Q N 9 . 77 refers to instructions to Lobe. 

A Yes. 

Q Were you acquainted with those Instructions? 

A No. 

Q Do you know who gave them? 

A Noj but Lobe works In the margin department 

and he Is the margin clerk for Miami. He may have received 
something about shipping out stock from the cage. 

Q You received this Exhibit 77, I take it, 

from Mallett? 

A It Is addressed to me and I must have re- 

ceived it. 
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(j When you received it, what did you do? 

A I don't remember what I did. I can surmise 

guess and stuff. 

\ 

Q No. 

A I am not trying to be difficult. 

Q Prior to this time had you ever heard any- 

one suggest sending stock to Mr. Plsher? 

A Prior to the l8th or the 17th? 

Q Prior to the receipt of this Telex No. 77. 

A I can't say that I did, no. I mean for a 

fact, no, I cannot. 

Q Referring again to Exhibit 77 and comparing 
It with 70-B, at the time that you made these handwritten 
annotations on 70”B, had you made those and discovered 
the Information which they reflect when you received 77? 

A That I don't know. I don't know when those 

notations were made on 70-B. It might have been made at 
two different times, because I notice I used two differ- 
ent pens. 

MR. FOLEY: Off the record. 

(Discussion off the record.) 

Q When you received exhibit 77 from Mr. Mal- 
lett, whet did you do? 

A To the best of ray recolloetlon, I don't 
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Icnow nhat I did. 

Q Would It be encumbent upon you to contact 

anybody when you receive this Information? 

A Yea. 

Q Who? 

. • A. i I oould have gotten ahold of Scott Long 
or possibly the cage, to find out the extent of the 
trouble. 

Q Do you know whether you did? 

A I don't. But It Is not the sort of thing 

I let Bit, lie around ray desk. 

Q Do you normally make any kind of notations 

as to — / 

A The disposition of the thing? 

Q Yes. 

A On a regular basis, 1 don't, no. 

MH. FOLEY; Off the record. 

(Discussion off the record. ) 

Q Mr. Key, prior to coming In to this deposi- 

tion did you see Exhibit 77? 

A • Yes. 

Q Without telling me what you did or who you 

spoke to, did you make any particular effort to uncover 
any additional Information about It beyond what you have 
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given now or do anything to refresh your recollection? 

A No, After that I spoke to Scott Long, I 

don't recall I spoke about this one In particular to 
hlra. 

Q But did you discuss these Telexes In general 
with Scott Long or somebody else at Harris, Upham? 

A Yes, 

Q In the process of reviewing these things 

did you note the fact In your own mind that on seeing 
them you didn't know what they were all about, very large- 
ly? 

A I can't say that. But there la a chronology 

here that Is very Important, I don*t mean to try to be 
evasive with you at all, but In my own mind I Just don't 
know when these Individual things took place. The fact 
that today I know many of the problems that happened in 
Bartep, we all know a lot of things happened In that 
stock. But I can't place chronologically in my own mind j 
exactly when I learned things and when we did things, 
except to assume from this. There Is no doubt there 
was a period In time — and I am not sure of that period 
of time — when I was fully aware of all the problems 
Involved In this thing. Not fully Involved, but I under- 
stood what was going, ^on, I know you have been trying to 
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get this Inforraatlon from me and I oanH In roy own mind 
provide you with that Information. So If you ask me a 
specific time or a specific Instance, I pan*t do anything 
hut hedge roy talk, because I honestly don't remember It. 

MR. FOLEY: Off the record. 

(Discussion off the record.) 

Q Mr. Key, will you give us your version as 
you best recall It of what happened In this transaction 
of Mr. Fisher? 

THE SPECIAL MASTER: From beginning to end, 
as far as he knows? 

MR. FOLEY: As best he recalls. 

A As far as I know, I had no recollection of 
this thing until Mallett became Involved In It, and 
Mallett wired up. The ledger thing la very unclear, I 
mean the letter stock Is very unclear In roy mind, because 
1 don't know when or where I found out about that first. 

Q Is this your reference on Exhibit 70-B? 

A Yes. When I learned about that, when I 
put that down there, I don't know, and I don't know who 
I spoke with. I do remember that somewhere around here 
that plane crashed and all the Bartep guys were killed^ 

I do remember that there was letter stock around. I do 
remember that the guy was trying to cancel his trade or 
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get his money baok. I do remember that he never actually 
tried to Bell hie stock. Other than that, I can't put 
it into a package for you. Do you see what I mean? 

And I would have to assume that it all happened right 
around this time. But if you are trying to pin it down 
and tell me I did this because I knew that, I really 
can't tell you. I retjj«anber the Bartep thing, but the 
method in which it happened and the times at which it 
happened and what pieces of Information I learned first 
are very difficult for me to come up with. 

Q Do you know whether or not you ever learned | 
whether or not the certificates which were obtained on 
the trade to execute 1-lr. Fisher's order were among those 
lettered or legended stock that you are referring to on 
Exhibit 70-B? 

A No. If I understand the question correctly, 

you are saying did I know if any of Fisher's stock was 
legend stock. Is that what you are asking me? 

Q Yes. 

A No. I might put in an aside here, and that 

is that in those days, as you will remember, there were a 
hell of a lot of falls around and I think the whole street 
was having a lot of problems on fails to deliver and falls 
to receive, and it was not unusual to find a fail condition, i 
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A Yes. 

Q Do you recall sending this Telex« Exhibit 

79 ? 

A Yes. 

Q Do you recall what Inquiries you made to 

find out the transfer status? 

A I think Scott Long and X again had talked 
with Bill Smythe on the status of the Bartep. 

Q Can you tell us whether or not that discussion 
with Bill Smythe had anything to do with acquiring the 
knowledge that was there that you noted on 70-B? 

A I can't make a connection between this and 

anything. 

Q Do you know whether or not the Information 

contained on 70»B was ever known to Scott Long? 

A I can't swear to that. In this here, this 

stuff (Indicating)? 

Q Yes. I am talking about the handwritten 

annotations on 70-B. 

A No. 

Q In relation now to Exhibit 79 agaln^, will 

you tell us the substance of your discussion with Smythe 
which led to this, what he said to you and what you said 
to him? 
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A I an afraid I oan't help you on it. 

Q Do you recall the conversation? 

A No. 

d You arc Just surmising, then, a conversation 
took place on the basis of what Is here on this exhibit? 

A Yea. 

Q Do you ever recall any difficulty you had In 
contacting Mall^tt? 

A No, I don't even recall that. 

Q How did you noz*mally communicate with 

Mallett? 

A I usually commiinlcated with him by wire, 

Q On a Telex, Is that what you mean? 

A Yes. 

Q Did you phone him frequently? 

A No. 

Q On 79 there Is a reference to the fact that 

the circuits were busy. Would that lead you to believe 
you tried to phone him that day? 

A That would be my assumption. X don't think ! 

i 

our wire would have been busy. I would say It would have 
been the telephone circuits. 

Q Do you know why you wanted to talk with 

him? 
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A Again, I can*t say I remember why. I assume 
It was the Bartep. 

Q Reviewing 77# 78 and 79# would you say that 
79 is a response by you to the earlier two? 

A Yes. 

Why did you want him to contact the customer, 
as you Indicate, on 79? ? , - 

A 79? 

Q The last thing you say on there is "Have 
you been able to contact the customer". 

A Again, I have to rely on what I assume from 
this. But I would say we were telling the customer 
that the stock is in transfer and he had to take delivery. 

Q Do you know whether or not that information 

was ever conveyed to the customer? 

A No. 

Q That is, pursuant to your request. 

A No. 1 don't even recollect. 

q When you fsay on Exhibit 79 the stock was 
in transfer, does that refer to being in the process of 
transfer by the transfer agent, or merely in your trans- 
fer account? 

A I would imagine it meant by the transfer 

agent. It is in transfer. We send it to the transfer agent 
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That 16 my understanding of the definition of the word, 

Q However, you do not have a recollection of 
whether or not It was in fact In transfer? Is that my 
understanding of your testimony? 

A You are right. I had no clear recollection 
that it was In transfer, except when X look at this here 
and you ask me whether the stock is in transfer. 

Q Prior to this time had Mr, Smythe given 

you any information with respect to the contents of 
Exhibits 39, 43 end 48? 

A To the best of my knowledge, no. 1 had 
received this this morning. I had never seen this before. 
The information contained there wouldn't be -- 

Q Did Smythe tell you anything about the fact 
that there had been rejections by the transfer agent? 

A He could have, but 1 honestly don't recall. 

Q On the basis of what you put into this 

telegram here. Exhibit 79 — 

A Oh, on the basis of what is in the telegram, 

yes. But on the basis of my recollection, I don't recall 
quite as well. 

Q What Z am wondering about is this. Assuming 
for the moment the documentary evidence in this case 
already indicates that in fact a rejection had taken place 
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before this date, before February l8th« and that Smythe 
knew it, or his department knew it, I am asking whether 
in the process of checking with that department to find 
out the Information that you have Included in Exhibit 79 
here you became aware of the fact that the transfer agent 
had rejected the etock. 

A 1 would say that I became aware that there 
was a fail. That must have occurred in here. 

^ I am not talking about falls. I am talking 
about a rejection by the transfer agent. 


ing that. 


No, I don't remember the Information regard- 


When you would make the inquiry that you 


testified that you made to get the information that you 
put in Exhibit 79, would you address that inquiry to 
Mr. Smythe himself? 

A Would you say that again? 

ME. FOLEY; Head it, please. 

(Question read.) 

A Yes, I would think we would ask Bill Smythe 
what is the status of the Bartep, can you ship it out. 


mean? 


When you use the word “we," whom do you 


Scott Long and myself. 
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Key 106 | 

i 

Q Personally, though. You wouldn't convey | 

this Information to other people? j 

A We would have probably telephoned Bill ! 

Smythe, or maybe he came down, I Just don't remember, j 

Q Would the request which you would make for ' 

this Information make it Incumbent upon Mr, Smythe to 
Inform you If In fact the transfer agent had rejected 
the particular securities? 

A Possibly, yes. If he ha# any Indication 

of any fall, of any skulduggery, he Is supposed to tell 
us of It, 

Q Apart from skulduggery,, you have three 

letters In front of you which have been marked as Exhibits 

39, ^3 and 48 which show a rejection by the transfer i 

i 

agent of the securities which were originally obtained 

I 

to execute Mr, Fisher's order. What I want to know Is ; 

this. When you made Inquiries of Mr. Smythe as to the 

i 

status of the shares In question — ! 

I 

A You are assuming that, I believe I did, 

but I don't remember the actual Instance, 

Q I am assuming what? 

A You are assuming I did call Mr. Smythe. 

i 

I can't actually remember the conversation myself. You 
asked me what I thought I would do In the normal course 
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Key 107 

of my business and I am trying to toll you. 

Q Would he ask you for certain Information 

I 

which would make It Incumbent upon him to tell you we j 

have been rejected by the transfer agent on these aecurl- ! 
ties? 

A Yea* I think that would be fair. If "incum- 
bent” would be the proper word. Would be hla responsi- 
bility. 

Q And he knew that? 

A He should tell us about it, sure. 

Q And you know Mr. Smythe? 

A Surely. 

Q He has been around long enough. He knows 
he should tell you that, IsnH that true? 

A Yes. I would think If there Is any problem 
like that, he would let us know, certainly. 

Q And your testimony Is that you have no 
recollection of ever being told that. Is that true? 

A £ver being told that there was any — 

Q At about this time, February l8th. 

A I can*t put my finger on the time. You put 

slxty-one on that Telex, or wire, as we call them, and 
then you ask me did I know now. I know I knew about It 
at some Juncture, but I can't pinpoint It for you. 
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Key 

Q Did you know about It, say, two or three 
weeks ago, that there was a rejection by the transfer 
agent? 

A Yes, I would say so. 

Q Did you learn of It prior to the institution 
of this lawsuit? I an thinking through the spring and 
early sumaer of 196 $, Did you know about it then? 

A I am not even sure the lawsuit was in 

progress. 

Q The rejection was February 17 of I 969 . Not 
the rejection. The telegram to cancel, 

A I couldn't tell you. 

Q I am asking you to try and place it in terras 
of time within six months after. 

A I don't think I could do that. I mean I 
can't put a date on i.t. 

Q Do you recall the circumstances under which you i 

acquired the knowledge that the securities had been j 

rejected by the transfer agent? 

A No. It could have been Sraythej it could 

have been Mallett, It could have been — I don't know. ! 

A i 

w Did that information, when you did acquire ; 

it, have any Influence whatsoever in your decision not • 

to go along with the cancellation request by the customer? : 
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Key 

A I oan*t say. 

Q Mr. Kay# let ne ask you this. On the basla | 

I 

an asaramptlofi# assuine that Mr. Smythe had told you 
of this rejection by the transfer agent# and assume that 

i 

you knee that the stock was restricted or non-transferrable ; 
at the time you had to make the decision about the request 
for cancellation. Would you have decided any differently 
than you did if you had that knowledge then? 

MR. MC ALLISTER: Can you repeat the question? 
HR. FOLEY: I think he understood it. 

MR. MC ALLISTERs X didn't. I want to 
listen to the question. 

(Question read.) 

MR. MC ALLISTER: Do you understand the 
question? 

THE WITNESS: In other words# if I had known — 
MR. MC ALLISTER: Do you understand the 
question? . 

THE WITNESS: I think so. 

THE SPECIAL I4ASTER: Off the records 

(Discussion off the record.) 

MR. MC ALLISTER: Yes or no. 

A Ho. I would have behaved in the same way. 

Q You would have decided the matter the 

* * 
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Key Il6 

A Yea. 

Q Would that also Involve the obligation on 

the other side to deliver good stock within a given period 
of tine? . 

' A To deliver good stock? I would think yea. 

Q Good transferable shares. 

A Yes. 

Q At the tine that you decided not to proceed 
with cancel latlon^ did you make any inquiry aa to whether 
or not these terms had been lived up to by both sides? 

A No. 

Q Were you in possession of any knowledge or 

any information, other than merely the execution date of 
the original trade, which led you to conclude that rathcu* 
than accommodate your client, to use your words, you would 
reject the attempt at cancellation? 

A No. : . 1. : ^ 

MR, POLEY: Off the record. 

(Discussion off the record.) 

Q After you sent Exhibit 79 to Mr. Mallett, 

did you continue to hear from him with respect to 
Mr, Fisher and his Bartep shares? I would like to show 
you Exhibit 89. 

A Did I talk to who? Smythe? 
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THE SPECIAL !4AST£Ri You better have the 
question read back, Mr* Key. 

(Question read. ) 

A Well, Exhibit 89 would Indicate I did 

hear from him afterwards. But In point of remembrance, 
it la difficult to say yea. 1 do remember speaking to 
Hallett on the telephone. 

Q Do you ever recall any change In the status 
of things? In other words, Mr. Fisher still demanding 
his cash and Harris, Uphara still Insisting on going 
through with the transaction? 


I 

Q After you and Long had your Initial discussions 

in the course of which the decision was made not to per- 
mit cancellation, did you and Scott Long thereafter both 
stay In touch with this situation? 

A I think I did. I can't speak for Scott. 

Q Did you stay In touch with him about It? 

A I would assume I did, yes. | 

Q Do you know? 

A I don't know for sure. I don't know how 

long It dragged on. It wont on quite awhile. 

Q Did you become aware at some later date 

* * * 
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Key 

; ^ . . Plaintiff* 8 Exhibit 143 for 

Identification as of thle date.) 

MR. FOUETf} Off the record. 

(0l8CU88ion off the record.) 

Q Would you please take a look at l42 again, 

Mr. Key. 1 have some questions about that again. 

Do you know whose account niscber 3032-32 Is? 

A No, I don't. 

MR. McALLXSTERi 1427 
MR. FOLETs Yes. 

Q Do you see where that account number is 
referred to on that telex? 

A Yes, I see It. 

Q Right below that there is something. Z would 
like you to read It and explain what it means. 

A It says **330 must be sold. Sell out for margin.*' 

NR. McAllister : is that a margin call? 

THE WITNESS t I can only guess that it 

must be. 

Q You don't know who the customer was, do you? 

A No. 

MR. MCALLISTER: It's Thomas Megarls, and 
that account number is identified on Plaintiff's 
Exhibit 29A, B and C. 



* * 


* 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A 610 

Exaei^pts from Deposition of A. L, Key 

Key 199 

MR. FOLEY: This next one Is another 

one of theae telexes from Schwarts. This Is dated 

?/l4 to Lauderdale^ "Re Bartep» Still in transfer." 

THE SPECIAL MASTER: The dale? 

MR. FOLEY: 2/l4. The handwritten date is 

2/l4. The time stamp date is 2/17. 

(Telex dated February 17, 
1969, marked Plaintiff's 
Exhibit 163 for identifica- 
tion as of this date.) 


MR. FOIEY: The next one is dated 2/27 from ! 

1 

! 

Miami to Lobe* advising delivery of 5>000 shares. 

(Telex dated 2/27/69 marked 
Plaintiff's Exhibit 164 for 
identification as of this 
date.) 


MR. FOLEY: Next is February 27 from i 

Mallett in Florida to Smythe, accept Lobe's I 

instructions to deliver, et cetera. It has a I 

handwritten statement on it. I 

(Telex dated 2/27/69 marked 
Plaintiff's Exhibit I65 for 
identification as of this 
date.) 

j 

t 

! 

MR. FOLEY: Mr. McAllister, to save | 

time, will we agree that the handwritten portion at 

i 

the top of this exhibit represents a response which 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HAROLD FISHER, S 

Plaintiff, : 

-against- t 

HARRIS UPHAM & CO., I 


Defendant • s 

EXAMINATION BEFORE TRIAL of the Defendant, by 
JAMES J • SIMPSON, taken by the Plaintiff, pursuant to 
notice, at the Sun City Motel, 17373 Collins Avenue, Miami 
Beach, Florida, on Wednesday, March 29, 1972, commencing 
at 3s55 o’clock p.,. 

APPEARANCES : 

MESSRS, LIVINGSTON, LIVINGSTON & HARRIS 
Attorneys for Plaintiff 
292 Madison Avenue 
New York, New York, 

Byt ALAN HARRIS, Esq. 

-and- 

MESSRS. KAPLAN, KILSHEIMER & FOLEY 
122 East 42nd Street 
New York, New York, 

By 8 DERMOT G. FOLEY, Esq., 
of Counsel . 

MESSRS. GIFFORD, WOODY, CARTER & HAYS 
Attorneys for Defendant 
1 Wall Street 
New York, New York, 

By I MICHAEL J, MCALLISIER, Esq., 
of Counsel. 
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IT IS HEREBY STIPULATED AND AGREED by and between 


Sep 2 ! 

the attorneye for the respective parties hereto that 



- * 1 

the sealing and filing be and the same are hereby 



1 

■' 4 : 

waived 1 



1 

. 5 : 

It is further stipulated and agreed that all 



I 

1 

6 i 

objections, except as to the form of the question. 

^ 1 

1 

1 , 

shall be reserved to the time of the trial; and 


j 

( 

8 1 

It is further stipulated and agreed that the 

1 

:i 

. . ' within examination may be signed and sworn to before 


: 

■»; 

any notary public with the same force and effect as 



11 ' 

though signed and sworn to before the Court. 



12 ! 

«««»«•« 



13 ' 

4A>fES J. SIMPSON, having been first duly 


i 

n 

g 

€ ■ ' i 




v : 14 i 

sworn, was examined and testified as follows: 


S 

15 1 

EXAMINATION BY MR. POLEY; 



16 1 

Q Mr. Simpson, will you state your name and address? 


1 

17 

A My name Is James J. Simpson.. I live at 2701 . 

J 

f 

18 i 

1 

Northwest 37th Drive, Port Lauderdale. j j 

■ 

19 

Q Are you the manager of the Fort Lauderdale office 

! 

I 

20 

of Harris Upham? 

' 

1 

21 

A Yes. 


1 

22 

Q How long have you been in that position? 


1 

f 23 

A About four years and tliree months. 


1 

' M 

Q Were you in that position in say the summer of 


1 

25 

1968? 


1 

✓ 


■ 1 
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Yea. 


3 


. I Q Mr. Simpson, I am going to bring to your attention 

^ ! various cuatomers who we have reason to believe were Harris 
. Uphara customera at the Port Lauderdale office, and I would 
^ like to ask you whether you knew these customers or anything 
^ about them or their accoiintt, and whether you handled their 
accounts? I might start there as part of your function in 
g , the Port Lauderdale office did you on occasion deal 

I 

9 directly with the customers? 

g ; A 1 do with some customers, but not all the customers. 

11 : ‘ Q In other words, you have your own customers as 

I? I a Registered Rep? 

13 i A Yes, I have my own customers. 


15 : 
16 ; 
17 i 


IS I 

I 

19 i 

20 i 

I 

21 ;| 


22 


23 

24 

25 


Q Is the name Louis Padula familiar to you? 

A The name Is familiar. 

Q Is he one of your customers? 

A He Is not my personal customer. 

Q Are you aware of the fact that In October of 1968 
Louis Padula purchased shares of Bartep Industries? 

A Well, my memory has been refreshed on the point 
and I now know It . Yes . 

Q Do you know whether prior to that time Mr. Fadila 
had been a customer of the firm? 

.A I think he had . I think he had been a customer. 


but I can't swear to It. 

* 


i 



¥ * 


'1 
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43 


1 I 


MR, HARRIS: 1 missed that. 


# ^ !j 


MR, FOLEY: I did not understand that to be that either. 

m. I 

Q 

1 

Is there a new form now? 


4 

i' 

A 

I think we ha"'e a new form now which has a square 


jt 

s;' 

1 

on It for 

that, which Is not on this one, I don’t believe 


.jl 

. .6 ,! 

i' 

those rules were In effect at that time. 


7 

il 

Q 

1 

X point out to you, Mr. Simpson, that the two 

1 

8 f 

order tickets In question, 26-A and 27-A, the two sales 

i 

1 

ii 

9 . 

i| 

oxters aggregate 500 shares of Bartep at five dollars a 


10 

share for 

the account of Mr. Miller, ,^ere dated and 


11 • 

executed 

Dn Jr'.nuary 2, 19^9] Is that correct? 


12 :j 

l‘ 

A 

That Is right. 

jl 

II 

:i 

13 f 

!| 

t 14 

Q 

Whereas the ledger sheet. Exhibit 113, reflects 

1 

the receipt of 4000 shares on 1/09? 

1 

15 

A 

Ihat would be the settlement date. 


16 

Q 

But It reflects the actual receipt of 1/09? 


17 

A 

Right , . 


18' 

Q 

■ 

On 1/09? 


19 

A 

Yes . 

i 

5 

20 

Q 

1 

Is that correct? 

1 

21 

A 

That Is c'^rrect. 


22 


Do you now recall whether there was anything wrong 


23 

with those securities delivered by Mr, Miller, the 4000 


24 

shares of Bartep? 

t 

25 

il 

u 

Yes, I do. 

i 

1 
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Q V/hat iB your recollection? 

A They were what we call a legal item, which they 
had to clear legal before we could pay it. 

Q Could you please explain a little more for me In 
this case? 

A Well, I can't give you a precise answer. 

Q In whose name were the securities when delivered? 

A I think I heard you use the name a minute ago of 
Condor Insurance. 

Q Does that refresh your recollection? 

A Only as to the name, that Is the name they were In. 

Q Do you now recall possibly directly or indirectly 
with your customer's man or receiving clerk the Condor 
Insurance Company? 

A I remember the name. Condor Insurance Company. 

MR. HARRIS: Off the record. 

(Discussion off the record . ) 

MR. HARRIS: On the record. 

Q Mr. Simpson, I am now referrlLt^ to those 4000 
shares of Bartep Industries stock delivered to your office 
for the account of Bernard Miller on January 9, I969, as 
testified to by yo u, do you recall In whose name the stock 
was registered? 

A It was registered In the name of the Condor 
Insurance Company, Limited. 
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,j 45 1 

1 1 Q Do you rec(%ll seeing the stock certificate yourself? | 

2 ^ A No, sir. 

■ I 

^ i Q Therefore, you don't recall whether it was one 

4 or more certificates? 

5 , A I don't. 

i 

6 ; Q Do you recall whether when delivered the stock 

- was acoompanied by any corporate resolution? 
s A I don't know that. 

.9 Q Do you know when the stock was delivered to your 

10 , office whether it was accompanied by a form addressed to 

n Harris Upham & Company, and I show you naintlff's Exhibit 55? 

12 ; A So you have evidence that such an Instrument was 

13 delivered with the stock. 

14 ; MR, HARRIS: I don't have any evidence that this 



15 • 


16 i 


13 

,1 

19 1 

I 

20 ! 

i 

21 i 

ii 

22 ll 

23 I 

24 

25 


was delivered . Your attorneys have produced these copies 

of documents from files of Harris Upham. 

MR. MCALLISTER: In Fort Laudeo^dale. 

Q And, as Mr. McAllister states, obtained from the 

* 

files at Port Lauderdale. My Inquiry was whether these 
forms, naintlff's Exhibit s 55 and 5^ were delivered to 
your office simultaneously with the 4000 shares of stock? 

A I cannot say they were simultaneously. It is 
apparent that they were received. 

Q Would your office time stamp the receipt of paper- 
work such as this? 
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46 

No, Sir. 


z 1 

Q 

From your knowledge as a securitltts broker would 


z 

1 

the orlglnel corporate resolution remain v/lth Harris Upham 1 

1 


4 

or would 

it accompany it* the stock to the transfer agent? 


5 ; 

ij 

A 

I think it would go to the transfer agent. 


6 

Q 

Isn't that a fact? 


, 1 
' 1 

A 

I said I think. 

■ 

3 j 

Q 

This form Plaintiff's Exhibit 55 is a Harris Upham 


,1 

5 , 

printed 

form, is it not? Is that correct? 


10 i 

A 

Yes. 


11 

Q 

And in f'act the form which is Plaintiff's Exhibit 


a i 
'» 

1 

54 by reason of the print# is this also an Harris Upham 


13 1 
,1 

printed 

form? 


14 j 

'1 

A 

Yes, We use it. 


•< 

15 i 

Q 

1 

Is this corporate resolution, a one page two sided form? 

16 j 

1 

A 

I believe it folds out. I believe it is one page 


17 i 

1 

but folds. It would be a standard size. 


18 1 

Q 

Presently you have no recollection personally of 


19 : 

supplying these forms to the customer, Mr. Miller, or to 

i 


20 

1 

anyone i 

for Mr, Miller's purposes or for Mr, Miller's account; 


21 

is that 

correct? 


22 

A 

I have no personal . 

* 

23 

Q 

You personally htive nothing to do with that? 


24 

A 

If I did I don't recall. 

1 

25 

Q 

If you did you don't recall. Is Mr. Hagstrom, the 

1 
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47 I 

t 

Registered Rep who formerly worked for Harris Upham under j 

I 

your supervision, is he an experienced Registered Representative, 
to your knowledge? 

A lb my knowledge, he Is. 

Q 1 point out to you, Mr. Simpson, that looking at 
Exhibit which is authorization to use securities 
although registered in one person's name for someone else 'a 
account, it is signed by whom, for which entity is it signed? 

A It is signed for the Condor Insurance Company, but 
It looks like Qua Rublno. 

Q If the testimony reflects heretofore that the 4000 
shares delivered by Mr. Bernard Miller were in fact 
registered in the name of Condor Insurance then it would be 
necessary to have Condor Insurance's authorization; isn't 
that correct? 

A To use it in the account? 

Q To use it in the account of Bernard Miller? 

A That is correct. 

Q But I also call your attention to the account number i 
which appears under the signature line, whose account number 
is that? 

A That is the account for Bernard Miller. 

Q Does it indicate the capacity or office title of 
Mr. Rubino with resp'.ct to Condor Insurance Company? 

A This document does not. ' 
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Q I am referring to Plaintiff’s Exhibit 55* 

A Right . 

Q The original not being produced we also cannot 
tell whether there was a corporate seal on It, can we? 

A There was a corporate seal • 

Q I am talking about this exhibit. 

A This has* no legal status with the transfer agent. 

Q Referring to Exhibit 55# Is that correct? 

A Rl^t. 

Q What Is — is not the purpose of this form. 
Plaintiff’s Exhibit 55# to keep Hams Uphara In the clear as | 

between the ostensible registered owners of securities and j 

1 

the person who Is bringing In the securities for use — 
something In writing to check that the registered owner knows i 
that the person delivering it can use It for his account. 

MR, MCALLISTER: Is It a release from Condor 

V 

Insurance Company running to the benefit of Harris Upham? 

i 

THE WITNESS; That Is right. That Is the purpose. j 
MR. HARRIS: Something of that nature. I might 
object to the use of the word ’’release." 

Q I show you Plaintiff’s Exhibit 5^ for Identification, 

* 1 

! 

which Is the corporate resolution which normally accompanies i 
the stock certificate to the transfer agent, correct? 

A Yes . 

I 

Q Would It be the function of your office, either } 
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51 

yourself or your eKperienced Regis tared Representatives or 
clerks* girls* to know that these are to be filled out in a 
particular fashion so that the transfer can go through rather 
than keep kicking back and forth? Do you recall this? 

For further documents I just ask you to refresh your 
understanding of the corporate resolution so I may ask you 
a question or two concerning this particular corporate 
ressdution. 

A I would say that in general our cashiers would 
know whether it was filled wt« 

Q ^ Tour cashiers? 

A Properly. We don't rule on it. 

When you say your cashiers you mean the cashiers 
in Harris Upham? 

A In the branch office. 

Q In Fort Lauderdale? 

A Tea. 

Q How about you youx«elf* Hr. Simpson* are you not 
in the position to assist the cashier and to re-examine a 
corporate resolution to determine whether it appears to be 

in good order for tranamittal to New Tork? 

A I don't practice law* but I would say in general 

that I could look at the form and say it was in good form. 

Q Tou do not recall participating in this transaction* 
isn't that correct* referring to the 4000 shares registered 
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52 

in the name of Condor Insurance for the account of Bernard 
Hiller^ l8 that correct? 

A I don't recall that I dido 

f. 

Q I call your attention that this corporate resolution ! 
form even has fine print in the nature of footnotes below 
the signature line. 

A Yesji sir. 

Q And 1 also call to your attention that the body of 
the resolution says that it is the resolution of the board i 
of directors that a person by the name of Gus Rublno is 
authorized to do something. 

A Right . 

Q To deliver or to assign securities registered in 
the name of the corporation. 

MCALLISTER; The document speaks for itself. 

Q Mho certifies this particular form, namely 
Plaintiff's Exhibit who is the actual person who signed 
it on behalf of the corporation? 

A Qus Rublno signed it. 

Q What does the footnote indicate down below? 

A It should h^^ve had.e' one of the other officers to 

sign it. 

Q To corroborate because in a sense Mr. Kublno is 
eertlfi'ing he himself is authorized to do soiuethlngc 

MR* tiCALLISTIW: Don't answer that. It is ar^mentative . 


ii 
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f . 

, I Q Do you now rbcall, after January 9$ 1969 was there 

j I an occaalon whereby further documenta were required in order 
j/ to transfer these 4000 shares of Condor Insurance Company 

4 ' stock of Bart ep? 

5 ' A Wiere was some problem with the sale of this Bartep. ! 

'' ! 

6 We could not get it through the transfer agent. OSiat much I 

■i 

7 am sure • 

, ; .1 

6 ' Q That is what I am referring to. 

? ■ . A Right. - 

i Q But I am not referring to August of 1969. I 

. would like to stick with January, February and March of 1969. 


n I 

pj 

14 :i 

;l 

15 1 

16 

17 !! 

18 

19 ii 

20 

21 

22 

23 

24 

25 


A I cannot recall that precisely. I am sorry, but 
1 Just don’t. 

Q What do you recall concerning thS 4000 shares of 
Bartep stock registered in the name of Condor Insurance? 
im, MCALLISTER: In that period again? 

MR. HARRIS: Yes. In any period. 

MR, MCALLISTER: In any period. Okay. 

MR, HARRIS: Because he says he does not remember 
the period, 

A I simply have no precise knowledge of that. 

Q I am not trying to be patx>onizing. Of course you 

cannot, but is it helping you refresh your recollection? 

A Like 1 remember, no. 

Q You do recall that there was a problem with 
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•I 

I j 

3 " 

4 

5 

6 

I 

7 

6 

9 

10 


1 ! 


12 


13 : 

U I 

15 : 

16 j 
1 

17 1 

k 

'i 

13 ; 

19 : 

20 I 

I 

21 =j 

I 

22 ' 

i 

23 , 

24 i 

25 ! 

. jl 
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transferring these 4000 shares. Is that correct? 

A I think that was right. Yes. 

Q And that this problem was not solved by the 
pri^uction of Exhibits 54 and 55* that there was still a 
problem, is that correct? 

A I would say that there was some reason, for some 
reason we were not able to transfer this stock. 

Q These 4000 shares? 

A I thifiik that is correct. 

Q Do you recall whether the reason had to do with 
this problem that it was in corporate name and being used 
for someone else's account,. or was it because of what we 
might call a securities problem that the stock was stopped 
or restricted? 

A I would be guessing to try to comment on that. 

Q Did you prepare for this examination before trial, 

Mr. Simpson? 

A Are we on trial? 

MR. McAllister: Examination before trial. 

MR, FOLEY: Deposition. 

A I looked over some documents with Mr. McAllister. 

That is all. 

Q Did you look for any additional documents having 
to do with this problem you now refer to, documents which 
night to the problem, indicate how it was Solved, what 

. ' . . X' 

■ • • ; r, 
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55 

the problem was, when It occurred? 

A iihould I read this and try to answer your question? | 

’ 1 
' .Q This is August. I would like to stick with January* i 

February and March. For your benefit, Mr, Simps :n, I would 

like to advise you that prior examinations of the records of 

Harris Upham and of the witnesses has reflected that the 

4000 shares of Condor Insurance stock was actually transferred 

in March of 1969 , so that this correspondence in August 

in a sense could not reflect what we are discussing right now. 

We are discussing Condor Insurance Company stock which was 

transferred but of the name of Condor during the month of 

Marchi 1969 • 

MR, MCALLISTER: Maybe some of the Telexes would help. 
Off the record . 

(Discussion off the record.) 

MR, McALLISi’ER: On the record. Having reviewed 
certain documents aee you able to respond? 

THE WITNESS: I am ablft to respond and say we had 
a legal clearance problem on those shares. 

Q You are looking at Plaintiff's Exhibit 56 ? 


18 ' . • 

THE 

] a legal ( 

:i 

' ■ ^ 

You 

21 A 

Rig] 

22 Q 

Is 

21 A 

Yes 

24 

25 

MR. 


Is that correct? 


(Document above-referred to was marked Plaintiff's 
E^idiibit il4 for identification.) | 
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56 1 

J 

1 

Q 

Now, In point of time, Mr, Simpson, what Is the 

■'i 

earliest 

of the various exhibits in front of you or copies 

3 

of exhibits, four In number, what Is the earJ.lest dated message? 1 

1 

A 

I looks like 1/20. 


y 

Q 

January 20th, Is that correct? 


6 

A 

Yes. 

■ 


Q 

And this indicates, does it not, a handwritten 


S 

Instruction to a wire clerk in New York to address a message i 



to your 

office to the attention of Mr, Hagstrom referring 

■ 


to the account of fto*. Bernard Miller and the message is 


11 

that Bartep is still In transfer; Is that correct? 


12 

■ 

A 

Right. 


■ 

Q 

Referring to the account of Mr. Miller? 


M ' 

A 

Yes. 


'5 ; 

. 

Q 

Do you now recall, would that indicate to you a 

■ 

16 i 

message 

had gone to New York concerning that account? 


17 i 

: 

, 

A 

’ 

Yes, he probably asked for a pay out. 

' 

IS • 

: 

Q 

The prior testimony today was that Bernard Miller 


19J 

had sold 

500 sl^res. Is that correct? 


20 ! 

A 

• 

Yes . 



Q 

So you think he was asking for a pay out? 



A 

Probably, 


23 

Q 

Long after the shares had been sold on January 2nd 


24 

for settlement January 9th? 


2$ 

A 

Right. 

^ .. ■ .... _ : 



A 
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Q Is there any copy produced by your office of the 
wire or the request which went to New York? 

A I don't have that. 

Q Does your office maintain copies of all messages? 

A We do for a certain period of time. 

MR. MCALLISTER: 2)id you at that time? 

THE WI"WESS: Yes. 

MR. MCALLISTER: In 1968? 

THE WITNESS: I think so. 

Q What period of time? 

A I think we saved those for two years . 

Q What do 3 ^ou do with them after the two year period? 

A I think we just get rid of them. 

Q Are you sure you don't send them to New York? 

A Noj we don't send them. 

Q Do you think it was two years? 

A Yes . I think we saved those wire messages for two 
years, maybe not that long. 

Q If at the end of the examination, I am really 
addressing this to Mr. McAllister, if a list of additional 
documents to look for is made, could a search be made? 

I 

A We will be glad to search for any messages you wish. | 

Q I would like to ask you, at this particular point, i 

which is January 20th, the settlement date on Nr. Miller's | 

i 

sale of 300 was January 9th, the If/dger sheet reflects the j 


Hi 

■^■■mhbhhhhhhhhi 

im 

’ '1 

1 

1 ii 
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1 sale In your office of securities not later than January 9th — 


1 i 
‘ , 

why would he not have gotten his money by then? 


1 

3 •' 

A Because the stock was not cleared legally. It was a | 


4 

legal matter. It had pot been twins f erred In the name of 


5 

Harrts Upham, 


6 

Q Is that because It was In corporate name? 


7 

A That could be, but In any event It did not clear 


s 

legally. 


9 

Q When we were looking at the Out< Rublno trades of 

. 

10 

1000 shares and delivery by Mr, Rublno of 1000 shares in the 


11 

same fashion as Mr, Bernard Miller on settlement date 


12 : 

Harris Upham paid him his money on settlement date? 


13 

A Right. Any time we get the stock In the name of 


14 

a corporation we have to clear, the stock has to clear 


15 

1 the transfer agent before we will pay out . 


16 ; 

1 MR, MCALLISTER; Just for purposes of the record. 


12 , 

j when you use the word corporation you are obviously 

1 


18 ‘ 

i excluding the names of other brokerage houses? 

} 


1^ 1 THE WITNESS; Yes. 

20 

Q Looking at Plaintiff’s Exhibit 5^, the message Is 


21 j 

f 

dated February 12th. The next message on the same exhibit 

-> 

22 

number Is 2A7, the next 3/07 J is that correct? 


.23 

A Right. 


24 

Q And In each case they are referring to account 


25 

at your office of Mr, Bernard Miller by number, la that correct ^ 


A 628 

Excerpts from Deposition of James Simpson 

A Right. 

Q Now, on 2A2 the meOBage also says, I do not have 
legal clearance on the Bartep as yet; is that correct? 

A Correct. 

Q And It is addressed to who at your office? 

A To Elvira, 

Q To whom is the second message on that exhibit 
addressed? 

A Larry, he is now a Registered Representative, for 
this account, Larry D. Beneditto, or he was at that moment. 

Q At this time was Hagstrom no longer the Registered Rep? 

A I think that is correct, Hagstrom haC left, 

Q Were there any unusual circumstances under which 
Hagstrom left your office. 

MR, McAllister : What do you mean by unusual? 

MR, HARRiS: 1 withdraw the question, 

Q Was Mr. Hagstrom fired or did he quit? 

MR. MCALLISTER: Did he resign? 

A He resigned. 

Q Did he resign under fire? 

MR, McAllister : What do you mean by under fire? 

Q Mr, Simpson, do you underdtand what a resignation 
under fire means? 


HR, MCALLISTER: I am not sure that I understand it, 
Q Was he induced to resign? Was it suggested that he 



60 
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1 i| resign? Vfhat reason did he give for resigning? 

21 MR, McAllister: Did he give any reason. 

3 '' Q Did Mr. Hagstrora give any reason for resigning? 

4 * A I don*t think BO. I think maybe he and I had a 

5 personality conflict. 

I 

6 : . Q Did It have anything to do with trades In Bartep 

I 

7 ' from Padula through Ous Rublno through Bernard Miller? 

■| 

I 

8 A No. This was no apparent problem at the time. 

9 I was not aware of It. 

10 ; Q When did he resign? 

11 A Now you have asked a question that I can answer. 

12 . I will not equivocate. He left us on February 7, 1969. 


13 Q The problems which apparently arose between your- 

14 self and Mr. Hagstrom, did they have to do with Bartep stock 
13 j and/or the dealings with these customers, Mr. Padula, Mr. 

i<j ij Rublno, Mr, Miller, Mr. Reeves? 

•t 

^ j 

i! A Absolutely not. 

ii 

18 MR, FOLEY: Did the personality conflict as you 

f describe It between yourself and Mr. Hagstrom have to 

‘ do with the manner in which Mr. Hagstrom deal with 

his accounts? 

' TH2 WITOESS; Absolutely, no. ; 

ji Q Mr, Simpson, before we get back to this problem 

I i 

j of the 4000 shares of Condor you have produced today for use 

on this examination an order form with all carbon copies, 

* * * ( 


\J 
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A I have heard that rumor. 

Q Referring to 1969 

JMR® IfcALLIS^R: Did you hear that, in 1969? 

A I can't answer that with any accuracy. I don't 
know. I have heard that rumor, but I don't know when. 

Q Let us get back to the ^000 shares which. Mr. 

Miller ^livered to your firm registered In the name of 
Condor, and look at Plaintiff's Exhibit 56, we have 
testimony from you that all three messages relate to Btr. 
Miller's account and to the effect that the stock is still 
in transfer or the word legal appears in two or three 
messages on this exhibit. Is that correct? 

A Correct.. 

Q And It as a result of this that you were holding 
on to the funds In Mr. Miller's account? 

A Right . 

Q The 3500 shares, the full 4000 shares had been 

■ tr. 

sent to New York? 

A Correct. 

Q And apparently New York was telling you that they 
did not have legal clearance on It, the stock Is still In 
transfer? 


That Is correct. 


Q What Is the dsce of the third message on Plaintiff's 
Exhibit 56, March 7 , 1969, la It not? 


I 
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i 


6 ! 


■ ‘I 



8 


9 , 

I 

10 , 

i 


11 



1> J. 


15 

16 


17 ,j 

.1 



22 

23 

24 ? 
23 


— ^ : "v ' '■'■9,1' , 
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A March 7 , 1969, right. 

Q Do you know who Schwartz la? 

A Yea, Well, he was aomeone In the legal department, 
in the tranaftfr department. In the cage, 

Q In New York, right? 

A Right. 

Q Who ia Dick in your office? 

A Dick waa a wire operator who filled i-n aa caahier. 
You know, aubatituting back and forth. 

Q If a measage la aent from New York from Sempte 
in New York to Dick in your office would it be fair to aay 
that Dick must have sent a message to New York, a reply 
to New York? 

A Yes, he was In this case acting as cashier. 

Q Do"' we have a copy of this message from your office 
to New York signed by Dick? 

A I doubt it at this time, but I could check if it 
ia Important . 

Q Let's look at the substance of the third message 

0 

on Plaintiff's Exhibit 56, To digress for a moment for the 
record, none of the messages; Mr, Simpson, which caused 
the reply messages appearing on Plaintiff's Exhibit 56 
have been produced either the New York copiea or copies 
made in your office, and I assume, Mr, KcAlllster, la that 
coirect, thiat none of .them can be found, neither copies in 


i 
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1 Lauderdale nor the originals In New York? 

2 . MR. McAllister : That is correct. 

3 ' Q Let's look at the third message. What Is the 

4 latter part« what does the latter part of the message say? 

5 A This is a legal Item and Schwartz has advised me 

6 not to pay until It clears. Please check with him as I have 

7 ’ not seen his. 

6 Q Seen Is okay. 

'9 A He might mean received, or I do not see It, okay, 

iv Q Is Dick still employed In your office? 


Q Do you know now as the manager of the office 
whether when an okay was received with respect to this 

fV 

problem «- 

A I know that It was received. I know It was paid, 
and I'd have to look at the records to find out when. 

Q Mr. Slmppon, If I were to tell you that the shares 
of Condor Insurance were transferred out of the name of Condor 


Insurance and Into the name of Harris Upham on Ptereh 7, 1969, 
which coincidentally happens to be the date of this message, 
and furthermore that there Is testimony that Harris Hpham 
received those shares registered in the name of Ibrrls Upham 
not later than March 25* 1969 would It be fair to expect 
that Mr, Miller's money and the balance of the good shares 
if he wanted them would have been returned to him within a 
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reasonable time after March 25* 1969? 

A X would think so. 

Q Are there any messages from March 25* 1969 through 
June 30* 1969 showing the clearing up of this problem and the 
delivery of the money or thli‘ shares to Mr. Bernard Miller? 

A There is a, statement which will show our payment 
to Mr. Miller. 

MR. HARRIS: Mark this* please. 

(Document above-referred to was marked 
Plaintiff’s Exhibit 120 for Identification.) 

Q Mr. Simpson, I show you Exhibit 120, and it is a 
poor photocopy of a ledger or monthly statement for the 
account of Bernard Miller for the period ending July 
something, 1969, and it shows that a credit balance was 
maintained in his account of $2427.50 and that the account 
was still long 3500 shares of Bartep, is that correct? 

A That appears to be correct. & 

Q Does that reflect that although the shares were 
transferred into the name of Harris Dpham March 25* 1969 
indicating that the stock had cleared all legal problems 
that Mr. Hiller's money and securities were still in hie 
account as of the end of the statement period for the 
end of July, 1969? 

A I am not sure about ihat. f 

Q Let US assume fox^ the Moment that Mr. Miller may 

* * * 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 




HAROLD FISHER* 


oagainst- 

HARRIS UPHAM & CO., 


Plaintiff, 


Defendant. 


EXAMINATION BEFORE TRIAL of the Defendant, by BENJAMIN 
COVAN, taken by the Plaintiff, pursuant to notice, at the 
Sun City Motel, 17375 Colllna Avenue, Miami Beach, Florida, 
and at the office of Harris Upham 8: C-v., IO 85 Itene 
Concourse, Bay Harbor Island, Miami Beach, Pl->rlda, on 
^esday, March 28, 1972, commencing at 10:15 o'clock A.H. 
APPEARANCES : 

MESSRS. LIVINGSTON, LIVINGSTON & HARRIS 
Attorneys for Plaintiff 
292 Madison Avenue 
New York, New York, 

Uy: ALAN HARRIS, Esq. 

-and- 

MESSRS. KAPLAN, XILSHEIMER & FOLEY 
122 East 42nd vStreet 
New York, New York* 

By: DERMOT O. FOLEY, Esq., 
of counsel . 

MESSRS. GIFFORD, WOODY, CARTER ft HAYS 
Attorneys for Defendant 
1 Wall Street 
New York, New York, 

By: MICHAEL J. MCALLISTER, Esq., 
of coiinsel . 
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IT IS HEREBY STIPULATED AND AGREED by and between 
the attorneya for the respective parties hereto that 
the sealing and filing be ar^ the same are hereby 
walvadj 

It la further stipulated and agreed that all 
objections, except as to the form ^^f the question, 

shall be reserved to the time of the trial ; and 

♦ 

It Is further stipulated and agreed that the 
within examination may be signed and sw-^rn to before 
any notary public with the same f->ree and effect as 
though signed and sworn to before the Court. 


13 : B E N J A N I N COWAN, having been first duly sworn, 

14 : was examined and testified as follows: 

15 ' EXAMINATION BI MR. POLEY: 

I 

16 I Q Would you tell us your name and address? 

17 1 A Benjamin Cowan, 1360 99th Street, Bay Harbor 

18 : Island 3315^. 

I 

19 I Q Are you employed by Harris Upham? 

2^3 I A Yea, 

21 i| Q In what capacity? 

22 I A Registered Rep. 

-I 

23 I Q For how long? 

24 I A Ever since I started In this business. believe 

25 jit was June, 1962. 
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j :• Q Did you ever work In the securities business 

: I before then? 

- 

3 * A HI). Never. 

\ 

4 Q. To becone a Registered Representative did you 

5 have to undertake certain examinations and qualify? 

61 A Yes, I took an examination at the University of 

7 ' Miami. 

8 ; MR, POLEY: Off the record. 

9 (Discussion off the record.) 

!0 • MR, POLEY I On the record. 

11 Q In the course of the 10 years you have been employed 


12 ! 


n 

14 'i 

•i 

15 I 

ij 

Irt ! 

I 

17 'i 

'i 

18 I 

li 

19. 

20 

21 


22 

23 

24 

25 

It 


In the securities Industry have you made It your business 
to develop an understanding of the way that the industry 
works In terms of its dealings with Its customers? 
a Yes . 

Q At Harris Upham has It been your experience during 
the years that up-to-date Information Is furnished to 
Registered Reps with respect to latest rulings of the 
Commission, or NASD, or various regulatory bodies, rulings 
or regulations? 

A As to commissions? 

Q No. The Cornmlsslon, the S.E.C. 

A Yes. Yea. 

Q - In other words. If an Interpretation has been made 

of something by the S,E,C,, or a statement has been made -^n 

'* * * 


» - . 
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\ 'i 


(Document above -referred to was marked 


■ 2 ' j 


‘%alntlff»B Exhibit 75 for 



’ 

Identification. ) 


1 

4 

Q 

Did Mr. Mallett tell you that he had received this j 


5 

wire from A1 Key? 1 


6 ; 

A 

Mo. 


7 . 

Q 

After Mr. Fisher's telegram was received can you 


1 

.s . 

i 

state when was the first time you heard what position the 


9 

company^ 

Harris Upham, was taking officially with respect 


10 

to his demand?. 

/ 

11 

A 

I did not hear anything about It. 


12 

Q 

Did you become aware ever that A1 Key and others 


13 ’ 

1 

In New York had decided not to comply with the cancellation 

j 

14 : 

which Mr, 

, Fisher had demanded In his telegram? 


1 

A 

Nothing that I can remember. 


16 'i 

Q 

Did Mr, Fisher have anything to say to you about 


i/ , 
'( 

It, about their attitude, or about their response? 


1 

IS . 

A 

No. 


19 . 


MR. FOLEY: Off the record. 


1 


(Discussion off the record.) 


.'■1 : 


MR. FOLEY:. On the record. Mark this. 


•1 1 

^ ** 1 


(Document above-referred to was marked 

! 



Plaintiff's Exhibit 76 for identifica- 


21 

• 

tion, Telex of FcbxMary 17* ) 

1 

1 

‘y> 

Q 

Tell me, do you know what was It that Mallett and j 
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Key wlBhed to discuss about Bartep at that time? 

A I honestly don't think I know. 

Q pid you know that they were Involved In any 
dlscuselon at all? 

A No. 

MR, POLEy: We will mark that as 77. 

(Document above-referred to was marked 
FLalntlff's Exhibit 77 for Identlflca- 
tlon« dated February l8th.) 

MR, McAllister: Let's Identify It as a wlz*e from 

Mallett to Key on February l8, 1969* at 10:16 a.m. 

Q Now I believe you told me earlier In today's 
testimony that when Mr. Fisher was calling up and hounding 
you* which 1 think was your very apt phrase, for It, It was 
you he spoke to and not to Mr, Mallett? 

A Correct. Yes. 

Q In this Exhibit here, 77 1 ‘ I would like you to note 
the way he described what Mr, Fisher was getting Involved 
In here , 

A I never saw this wire. 

Q I would assume, however, that whatever I4r. 

Mallett 's reaction was that led him to characterize what 
Mr, Fisher Is doing and what he would like Mr. Fisher to do 
could only be based on the Information he received from you 
about the extent and frequency of Mr. Fisher's complaints 
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and phone, calls? 

A Every time I had a call with Mr. Plsher In respect 
to the delivery of the certificates I was hounding Mallett, 
let's get the stock out to Mr, Fisher^ he wants his 
certificate. 

Q Do you see the reference In the second line of 
that to send him stock as per INX. What is that word? 

A Instructions. 

Q Who told Mr. Mallett that a partial delivery 
"would shut him up"? 

A I don't know. 

Q Do you think you would have at that time? Would 
Mr. Fisher have been satisfied with a partial delivery? Do 
you think It would have at that time? 

A I don't know. 

Q Do you know what led Mr, Mallett to say that it 
would In this Telex? 

A No, I don’t, I never discussed a partial delivery 
or a partial shipment* 

MR, FOLEY: Off the record, 

(Discussion off the record.) 

MR, FOLEY: On the record, 

Q With respect t6 Exhibit 77, which you Just looked 
at, you will note that the time of that Is the l8th of 
February. 
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I 

\ 

1 i; A May I see that« please? 

2 ;j Q Yes . 

3 A February l8th. 

4 Q That was the day after Mr. Wisher had sent his 

5 : telegram. You can take It from me that It was In fact. 

,1 

6 I A You mean his telegram was the 17th? 

7 ' Q His telegram was the 17th. Was there any dls- 

I 

\ 

8 . cusBlon between you and Mallett or you and anybody else 

9 ' or any discussion you were aware of between other people 

10 , following receipt of Mr. Fisher’s telegram that contributed 
u towards the content of this Exhibit 77? 

12 i A No. Not with me. 

13 Q Or anybody else that you heard? 

14 ] A No. 

!' 

15 ; Q You were unaware? 

•1 

\ * 

16 || A I was aware that he sent the telegram. 

1^ Q Because he told you? 

r 

13 A He told me, but I was not aware of any discussion 

' between Mallett and anyone else. 

Q Did anyone else tell you that the telegram had 
^ 1 been received ? 

- • A No. 

Q You presumably told Mallett, I Imagine? 

* 

A I presumably must have told him that Fisher sent 
’ a telegram cancelling the trade. Yes. 




185 

J 


1 
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Q Were you aware that even at that time after he had 

^ i received Inatz^ictiona from •>-> or after he had received 

, li 

^ ; Information that Fisher had decided to send a telegram 
I cancelling the sale in writing that Mr. Mallett was still 


|i seeking to deliver securities? 


^ ii 

A 

I lost track for a minute, so will you repeat i 


thatf please. 

8 . 


(Question read . ) 

I 

9 


MR« McALLlSTER; You'd better rephr&.ae that 

10 ' 

question. 

11 

1 


THE WITNESS: It Is not clear. 

12 ■; 
’ 

' 

Q 

Were you aware that Mr. Mallett then on the 17th 

13 

knew that 

Fisher had decided to cancel the sale and had In 

\ 

14 ' 

fact sent 

a written message to that effect, namely, a 

15 

telegram? 


16 ' 

A 

Fisher did? 

17 ; 

Q 

Yes • 

IS 

1 

j 

A 

X don't know what Mallett was aware of. The only 

19 

thing I knew Mallett was aware of was what 1 told him. 

10 j 

1 


Did Fisher say to you when he phoned you and told 

21 1 

1 

you about 

this, did he Indicate whether or not he had sent 

■ 

22 j 

this telegram on the same day he told you about It? 

23 

A 

j 

Yes. I would say he told me on the day he sent It. 

24 

i Q 

Acting on the assumption, which 1 think Is a safe 

25 

i ■ 

i 

.... - 


I assumption^ that Fisher sent this telegram on the 17th of 
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18 : 

February# he must have then told you on the 17th, correct? 

A Yes, but I don’t want to assume. You want me to 
swear to something. 

MR, FOLEY: I am not asking you to sweax* to it. 


sent It. 


flHE WITNESS: I am assuming he told me the day he 


MR, FOLEY: No. 1 am asking you to assume he 


sent It on the 17th. 

THE WITNESS: It Is a matter of record he sent It 


on the 17th. 

Q I am asking you when he phoned you and told you 
he sent this telegram did he then tell you It was on the 
same day he sent It? 

A Yes. It Is the same assumption. 

Q Was It on the same day you told Mr. Mallett? 

A Yes. 

Q Consequently Mr. Mallett according to this line 
of testimony If you put the last few questions and answers 
together the upshot Is Mr. Mallett on the 17th knew of the 
telegram because you had told him? 

A Yes . 

Q Were you aware that after that Mr. Mallett, namely, 
on the l8th. Indicated by Exhibit 77, Mr. Mallett was still 
trying to not cancel the order but to get the securities 
delivered? 
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1 I A Expedite delivery. 

2 ;| Q To expedite delivery? 

3 A Yea. 

't 

4 Q wftB there any discussion as to whether or not 

5 ‘ this now constituted a contradiction to the Instructions' 

\\ 

6 , that had been received from the customer? 

7 I A No. 

•f 

si MR. POLEY: And then we have this other exhibit 

9 heroj which we will mark. 

I 

10 . (Document above-referred to was marked 

11 Plaintiff 'B Exhibit 78 for identification.) 

I 

12 Q Were you aware then that two hours after Mr. 

13 Mallett had sent Exhibit 77 t which you examined a few 

14 : moments ago, to A1 Key, two hours later he had another one 

li following up, which is Exhibit 78, in which he is asking if 

I 

16 1 there Is anything on Bartep? I am pointing out to you 
( there is only two hours difference. v 

18 ! A I was not aware. I did not see any of these 

\ 

''\ messages . . 

’i 

i Q Do you consider a follow up like this within two 

i hours is, once again, an indication that Mr. Mallett was 
' treating this as a matter of some urgency? 

A I would think so. Yes. I cer^talnly told him in 

' * no uncertain terras that it was an urgent matter. 

» « * 

Q May I ask you when did you tell him that it was — 
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1 

1 1 
* I 

3 ' 

4 

5 

1 

6 j 

I 

7 

I 

8 . 
,1 

I 

9 ' 

I 

4 

10 

u : 

1 

12 


13 I 

I 

I 

. 1 ' 

H 

(i 

) 

15 I 





21 ‘‘ 


i 
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did you aey this to him on the date that these messages 
were sent? 

A I told him right along it was an urgent matter; 
at soon as Harold Fisher asked me for his stocks 1 aaid« "Bob^ 
this Is urgent. Let's expedite d ell very , ” right alongj^ every 
day. 

Q Did you then expedite deliveries even after 
Fisher told you he no longer Manted the delivery, that he wanted 
it cancelled? 

A He did not tell roe he no longer wanted deliveries. 

All he told me he sent a telegram cancelling out. He did 
not send me a telegram, but to H.U, in New tork. 

Q But you knew then he wanted to cancel? 

A I knew It from the telegram he sent. He told mela 
sent It. He was the only one who told me about the telegit*am. 

. Q When you knew he wanted to cancel you mean you 
then told Mallett to get delivery which Is a different 
thing? 

A I kept telling Mallett right along, get delivery. 

Q You had been telling him this prior to then? 

A Yes. 

Q Prior to the phone call? 

A Prior to the telegram, 

Q Prior to the phone call from Fisher announcing 

I 

the telegram? } 
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A Right. 

Q How about afterwards? 

A X don't remember. 1 probably told Mallet t right 
along to get delivery of the stuff. 

MR. FOLEY: Mark this. 

THE WITNESS: If he sent a telegram I would have 
nothing to do with that. I presumed, you know. 

MR. FOLEY: Mark this. 

(Document above-referred to was marked 
Plaintiff's Exhibit 79 tor Identification.) 
Q I would like you to examine this Exhibit 79. 

Before you. examine anything else I would like you to look 

first at the time stamp. Can you tell me what that signifies 

^ • 

or under what circumstances a time stamp like that is put on? 

HR. MCALLISTER: It Is on the record what that Is. 
Will you go ahead? It Is 6:45 p.m. I know what It 
signifies. He has no knowledge of the back office 
procedure . 

MR. HARRIS: This Is a New York copy. 

MR. MCALLISTER: Obviously. 

MR. FOLEY: Let's do It this way and stipulate that 
this signifies this message was sent. 

MR. McAllister: At that time at or about that 

time. 

Q Then the, next question Is, Is that the manner of 





A 616 





Excerpts from Deposition of B. Cowan 

... - - ^ AH 




1 ; 

, 1 

p- • — * X7a. 

' practice that la always done? 




' 1 
1 

2 J 

1 

■ 3 ' 

1 

for 

i 

MR« HbALLXS^CERt This Is not the competent witness 

that question. 




4 ' 

i .. « 

And the question thAt follows that is If that is 




5 " »9 — 

it 

‘ ii 

* 




HR. MCALLISTER: - You see there? 




7 ‘ 

1 

1: 

1 

MR. FpLEYi What about Exhibit 75# which does not 


1 


\ 

8 1 

1 

i have 

i 

that? 




1; 

9 . 

« \ 

i 

i 

MR. McAllister : You have to ask in New York for 




1 

10 • 

1 

1 that 

j 

• You know that. 




1 Q - 

li 

Now Mr. Mallett by this Exhibit 79 asked — this 




12 ' 

1 

1 Exhibit 79 would Indicate that somebody had asked A1 Key 

1 ‘ ' 


1 


13 1 

I 

j If the stock was transferred or had asked hln some question 

1 ■ • 


1 


14 

about its 

status? * 


■ 


15 

A 

1 can't say that. 


: 


16 

» 

Q 

Do you know whether A1 Key sent this Telex in 




% ] 
17 j 

response 

to Exhibit 78? 




18 

A 

Z don't know* 




19 

Q 

Do you notice that Exhibit 79 is time stamped 10 

i 

• 



20 1 

minuteB after the date that appears on 78. The date and time? 

1 ■ ■ ' ^ ■ 1 

i 



21 1 

1 

i * 

! 

12 : 2 ^, 12:35« 10 minutes « right? 




22 ' 

MR. POLEY: Right. 

i 


23 

f 

THE WITNESS: I wonder what this LA is here. 


i 


24 

.1 

HR. HARRIS: It identifies the time stamp, the girl. 

1 



25 

■ 

NR. POLEY: The girl. 






f 

.1 

1 ; 

Q 

' .'Wll" L. . 
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Do you know when prior to this A1 Key had given 


2 , 

instructions to Nr. Mallett to contact the customer 


3 

referring to the last sentence of this Exhibit 79 which says, ' 


A • 

"Have you been able to contact the customer?"? 


5 

M 

A 

I don't believe that — I am not aware of the 

, 

6 

fact that kX Key gave Mallett any instructions to contact 


1 

7 

i 

the customer, and as far as X know Mallett never contacted 


8 

Mr. Fisher. 


9 

Q 

That would be your Job? 


10 1 

A 

If there was anyone to contact, Mallett would say 


11 

to me. 

"contact Harold Fisher." 


12 

Q 

D3.(3 anybody ever indicate to you that you should 


13 

contact 

the custoner after receipt of his wire cancelling 


H' ' 

the sale? 


15 ' 

A 

Not that I can recall . 


16 ' 

Q 

Did you do so? Did you actually contact him at 


12 

any subsequent time to discuss his cancellation? 


18 

A 

No. 


19 ' 

Q 

Did you contact him at any subsequent time to 


20 • 

inform 

him that stock was in transfer or about to be 


21 

delivered or anything else about stock? 

■ 


11 

A 

In the course of the conversation I might have 


V, 

advised 

him the stock was in transfer. Yes. 


24 .. 

Q 

Did you? Not might. 


25 : 

» 

A 

Yes. I did tell him the stock was in transfer right j 


1 


along. 
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2 ; 

3 

4 ; 

5 

X 

6 : 

'i 

- !l 

/ 

8 

9 ; 
10 
11 

12 ; 

13 ' 

14 ; 

i 

15 

;i 

16 1 
I 

17 ■ 

•s 

18 i 

19 

20 ' 


Q SJ am talking about after receipt of hla 
telegram? 

A The chances are 1 did. 

Q But you can't say definitely? 

A I can't pinpoint it definitely. 

MR. FOLEY: If you can't be sure» you can't be 
sure. I can't ask you to be sure If you are not. 

Q At about this tlme« February S8th, did you become 
of a plane crash In the Bahamas In which Boraks and 
others were killed? 

MR. MCALLISTER: What Is the date? 

Q On or about? 

A I don't want on or about. When was the date and 
I will tell you exactly. When was the date of the crash? 
MR. FOLEY: I don't know. 

MR. MCALLISTER: There Is a newspaper clipping. 
That's been produced. According to a newspaper 
clipping that was produced under Rule 34 request — I 
can't Identify either the paper or date of thepaper* 


but It Is attached to some sort of private wire from 

22 1 ' 

Mallett to A1 Key, which was probably In letter form, 

23 :| • • • 

!i and It states In there that there was an airplane 

24 ij 

I accident on February l^th In the early mox*nlng hours 

25 I 

In which Bartep's president, Myron R. Boraks, and 

* * * 
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1 i 

Did you at the time on February l4th have any knowledge of 


2 1 

any rumors or things that Mr. Mallett had heard? 


1 

1 

5 ' 

A No, I did not. 


4 'i 
•1 

Q Concerning Bartep? 


1 

5 1 

A I did not. I never saw this message. 


li 

6 : 

1 

Q You don’t recall any conversation between Mr, 


j 

7 : 

Mallett and yourself up to February l4th discussing Bartep 


8 ' 

securities? 


;! 

1 

9 

■\ 

A I do not. 


10 i 

Q You had no knowledge that there were any problems 


! 

*' 1 

concerning transfer, delivery — 


ui 

1 

1 A Oh — ■ 


i 

13 

MR, HARRIS: I beg your pardon. I withdraw the 


14 ' 
■ 1 

question. 


15 .i 

] 

Q I direct your attention to the handwriting on the 


16 ' 

bottom. Am I correct in saying it says legend states — 


17 

\ MR. McALLlSQ!ER: Ledger, 


18 

.j 

Q — • either the word legend or ledger stock floating 


19 

around — 

•1 


20 

J 

1 A 1 think it would say restricted. Is it good? 


21 

'1 Q We have to assume that thut handwriting was put on 

i 

22 

'1 

i in New York because this is a New Yorlfigopy of the Telex 

! 

! 


23 ii 

i; 

24 ' 

25 


message received in New York, but all I am asking you is does 
that help refresh your recollection as to whether you had 
heard that there was any restricted, or ledger, or legend 
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J Stock Hosting around? 

!j . 

^2 A I did not. 

|i 

3 !| Q Hr, Cowan, 1 show you a message, handwritten 

^ I instructions, to a Telex clerk in New York, signed by Lobe, 

;■ M 

^ , New York cashier or cage department or margin department, 

!i 

^ j which seems to be addressed to you? 

7 I A Xs this Exhibit 80? 

'I 

3 ; MR. MCALLISTER: That is correct. 

I 

9 ! MR. HARRIS: It is marked Exhibit 60« 


10 1 

11 

12 i 

13 ii 

'! 

n 

14 I 

,! 

15 ii 

16 

17 

18 'I 

19 i 

ij 

20 ii 

21 
22 

23 

24 

25 


Q Do you recall seeing a Telex message on the white 
paper that the Telex machines use repeating the substance 
of this particular message? 

A I do not. I don't recall seeing this message. 

Is this a message that Lobe would write out in longhand 

and send by way of Telex? 1 honestly don't remember that 
message. Now it is quite possible >- 

Q I also call to your attention that it is time 
stamped February 27, 1969. 

A It isqiite possible that Mr. Mallett may have 
gotten it, even though it is addressed to me, it is quite 
possible that Mr. Mallett might have gotten the Telex 
message, and X never saw it, which has happened in the past. 

Q Then is it fair to conclude as far as your 
testimony is concerned that you did not undertake to wire 
Bill. Smythe as this message requests you to do? 
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A I definitely would not wire Mr. Sroythe. If 1 
would send a message to Mr. Smythe or anyone else with the 
exception of Mr. Larry Lobe I don't believe it would have 
gone through. I mean it would have been stopped here before 
it hit the Telex. 1 am telling you, Mr. Mallett controlled 
that very strongly with Lil. 

Q So you are testifying that due to office 
procedures that were then in force under Mr. Mallett you 
would not have been in position on your own to wire Mr* 

Bill Smythe? 


Q You would not have been in position. No. 1? 


Q And, 2, not Just generally but specifically in 
response to this message which you do not recall receiving 
is it your testimony that you did or did not wire Mr. Bill 
Smythe with or without Mr. Mallett 's permission? 

A I did not. 

Q You are positive about that? 

A Positive. 

Q Mr. Cowan, I would like you to look at not only 
this Plaintiff's Exhibit No. 80, concerning which you have 
Just testified, which happens to be time stamped February 
27th, being the inauguration of the Telex message from 
New York to Florida, but I'd like you to look at in bulk 


223 



3, ' 

4 


5 ■ 
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6 ■ 
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\ 

\ 

' i 

i 

8 t 

1 

9 •' 

10 I 

I 

11 ; 

j 

i 

12 i 

,1 

13 .j 
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15 I 

16 i 
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19 ■ 

20 i 

i 

i! 

21 I 

22 i 

23 


24 

25 


A 652 

Exaei'pte from Deposition of B. Cowan 

Exhibit# 8l, 82, 83* 84, 85* 86* 87, 88, 89* which are 
time stamped through February 28, I969. 

(Whereupon, documentB were handed to witness by 
counsel . ) 

A Okay* 

Q Now, Mr, Cowan, haying looked at all these 
mesaagea and handwritten and Telex messages, some of which 
are duplicates, do you recall during that period of time 
from February 21, February 26, February 27, February 28, 
having anything to do with these messages or the, substance 
of the messages? That is, did you have any conversation 
with Mr. Mallett when he would receive one of these meBsages 
or when he would send one of these messages? 

A The only conversation I had with him on any of 
these messages was when I was advised that they had shipped 
partial 2000 shares to the bank and the bank refused the 
certificates because they had no Instructions. 

MR, McAllister; Referring to Plaintiff's Exhibit 

88 . 

Q Do I understand you to say then that actually you 

1 

had nothing to do, it was Just something was brought to your 
attention thAt a partial shipment had been made? 

A That is correct* Yes* That is correct* 

Q But you were not asked or you did not participate 

in any decision as to what to say in the messages? 
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1 . A No. I was not. 

2 Q At the risk of being repetitive, he was merely 

3 showing you that a partial deliver" had been made? 

4 -1 A That ia correot. 

t* 

5 i Q And it ia also now your recollection although 

6 j these messages do not reflect it that the partial delivery 

,1 

7 I had subsequently been rejected? 

I 

s i A True. 

9 ; Q By the financial institution, the bank? 

^ i A IMt is correct. 


. MR. McAllister : off the record. 

! 

I (Discussion off the record.) 

13 i MR, HARRISs On the record. 

I 

ij 

I Q Mr. Cowan, Tor clarification purposes, had you 

^3 been advised by t4r. Mallett that a partial shipment had 

If’ I been made to a bank for the account of Harold Plsher at the 

’ time it was made or subsequent to the time it had been re- 

! 

I jected by the bank? 

I A Subsequent to the time it had been rejected. 

j 

; Q Mr. Cowan, I now ask you to look at 90(a), 90(b), 

•I 

! 91(a), 91(b) and 92. 

Ij A Okay. 

23 J 

j Q Now, in looking at these messages do you recall 

•'4 :i 

I whether you had anything to do with the sending of any 

‘’Mi messages by Mr. Mallett to New York or the replies from New 

* * * 
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Defendant . t 


'X 


Before : 


HON. JOHN T. QALOAY 


. LONG 


445 Park Avenue 
New York, N.Y. 
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2 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 



HAROLD FISHER, , 

Plaintiff, : 

-against- t 

HARRIS, UPHAM & CO,, INCORPORATED, : 

Defendant . : 



Deposition of defendant HARRIS, UPHAM & 

CO., INCORPORATED, by SCOTT LONG taken by plaintiff 
before HON. JOHN T. OALQAY, as Special Master, 
pursuant to notice and order, at the offices of 
Messrs. Regan Ooldfarb Powell & Quinn, 445 Park 
Avenue, New York, New York, on June 9, 1972, at 
2:15 p.Bj., before Richard Oreenspan, a Shorthand 
Reporter and Notary Public within and for the State of i 
New York. I 


25 
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2 II APPEARANCES: 

Messrs . LIVINGSTON LIVINGSTON k UARRIS 
Attorneys for plaintiff 
292 Madison Avenue 
New York, New York 

BY: Messrs. KAPLAN KILSHEIMER k FOLEY 

122 East 42nd Street 
New York, New York 10017 
BY: DERMOT 0. FOLEY, ESQ. 

ALAN HARRIS, ESQ., 

Of Counsel 

Messrs. GIFFORD WOODY CARTER k HAYS 
Attorneys for defendant 
One Wall Street 
New York, New York 10005 
BY:. MICHAEL J. MCALLISTER, ESQ., 

Of Counsel 

12 

13 OOO 

14 

15 SCOTT LONG, called as a witness by 

16 plaintiff, being duly sworn by the Notary Public 

17 (Richard Greenspan), testified as follows: 

18 

EXAMINATION BY HR. FOIEY: 


What is your name? 

Scott Long. 

Where do you reside, Mr, Long? 

260 West nth Street, New York, New York 10014. 
NR. MCALLISTER: Off the record. 
(Discussion off the record.) 
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1 

Long 4 


MR. MrALLISTE®: On April 19, 1972, 


^ 1 ! 

\ 

I asked Mr. Sl-ivion of thd! Fort Lauderdale office to 

4 

search his files for documents which were requested j 

5 

by plaintiff’s counsel In a handwritten sheet, and 

e> 

I have Just produced those documents which are 

1 

/ 

1 

available from Harris, Upham to plaintiff's counsel. | 

8 

Other than the documents produced, we 

9 

have no documents. By "we," I mean Harris, Upham. 

10 

THE SPECIAL MASTER^ Would you further 

11 

describe the number of documents called for in the 

12 

handwritten sheet so that the record will give 

13 

some Indication as to the extent of your — 

14 

MR. FOLEY: The handwritten sheet contained ! 

j 

15 

twelve Items, number 4 of which has three sub-parts. 

16 

4a, 4b and 4C. 

17 

No responsive documents have been produced 

18 

with respect to the first three Items and also with 

19 

respect to Item number 10. 

20 

With respect to Item 4 a, the new account card 

■ 

21 

for Rublno was not produced, but for Padula was. 

22 

With respect to Item number 8, the document 

23 

marked this morning as Exhibit l43, Is described to 

24 

me as being responsive to that. 


( 


25 


With respect to Item number 9, there are 
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Long 5 i 

j 

j 

three telexes which would be reaponelve to that j 

\ 

Item, but only the first and third have been produced 
and the second has not been produced, 

THE SPECIAL MASTER: Mr. McAllister, was there 
any quarrel with Mr. Foley’s statement as to what 
has been produced? 

MR. MCALLISTER: No, there is none. 

MR. FOIEY: With respect to items 6 
and IS, a collection of documents that have been 
produced that are too bulky for me to examine and 
state whether or not they are complete. We will 
have to do it separately. 

Mr. McAllister and 1 have indicated to one 
another that we will probably get together after the 
deposition today to see if we can organize that. 

MR. MCALLISTER: Off the record. 

(Discussion off the record.) 

BY MR. FOLEY: | 

Q Mr. Long, are you employed by, an officer of, or ' 

otherwise associated with the defendant, Harris, Upham? , 

• 

A Yes, to all. I 

! 

I 

Q What is your position at Harris, Upham? 

A I am a director, member of the executive committee, 

vice president, secretary of the corporation. j 

* * * ' 
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Long 39 

Q Did you or he diecuss at that time whether or not 
the shares should be forwarded to the customer? The 
certificates. 

A I don't recall that we did. 

Q Do you recall that subject coming up within a 
period of the next few days after that? 

A Zt came up subsequently. 1 don't recall at this 
time when it came up. 

MR. FOLEY: Off the record. 

(Discussion off the record.) 

Q After your discussion with Mr. Key on 
February 17, 1969, which led to your conclusion that the 
request or demand for cancellation should not be 
complied with, what was the next you heard about Mr. 

Fisher or his order or Bartep shares, Bartep stock? 

A What next? I don't recall what or when. 

Q Were you aware of any discussion or suggestion 
that the certificates be delivered to Mr. Fisher? 

I am referring to this for the possible purpose 
of refreshing your recollection. 1 am referring to 
Exhibit 77. 

A I have looked at Exhibit 77 and X do not now 
recall that I saw this exhibit on its date, February 18, 
1969. Neither do I recall that I discussed the contents 
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Long i 

of It. 

Q Or the lubject of making a delivery to the 
customer of the certificates? 

A I do not recall such a conversation. 

MR. McALLISTSR} On that date? 

THE WITNESS: On that date, on February 

18, 1969. 

Q Do you recall any discussion then or shortly 
thereafter with respect to any transfer problem In Bartep 
shares? 

A There was never any transfer problem with respect 
to Bartep shares. 

Q Are you making that statement as a statement of 

I 

absolute fact? 

A Correct. There was a problem with the 
certificates, not with the shares. 

I 

Q X would like to make one thing clear. Anytime Z ! 
ask a question and I happen to use the word "shares," i 

would you find It unusually difficult If I use the i 

words shares and certificates Interchangeably? j 

I 

I 

A X would find It very difficult because they are 
not interchangeable, 

Q What Is your problem In that respect? 

A I have no problem. A certificate is a— 



s 




I 


I 

I 

I 
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Long 

MR. FOLEY t May I have the question reread 
and we will Just change the word "shares" to 

i 

"certificates," and see If that Is Illuminating* i 

j 

(Question read.) 

MR. FOLEY: I now amend the question by 
substituting the word certificate for shares. 

A Z now recall that subsequent, to February 17, 

1969i I was made aware of the situation with respect to 
the transfer of Bartep certificates. 

Q Who made you aware of ItT 

A Bill Smythe. 

Q Will you explain the circumstances and time 

I 

t 

when you received this information? 

A Z cannot recall the time. It was subsequent 

* I 

to February 17, 1969 . Z was told by Bill Smythe that ‘ 
certificates for Bartep had been sent to the 

I 

transfer agent, that the transfer agent at the time of the 
sending of the certificates was located, I believe. In ; 
Ebrlda and, Z believe, In Miami Beach* Z am not certain. 

That subsequent to the time the certificates — 
which was in late I 968 — were sent to the transfer agent 
In Florida, Bartep changed Its transfer agent to a i 

transfer"^agent in New Jersey, which 1 believe Is R&T, 

' I 

referred to as R&T, and that the certificates which 
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Rflirrls, Upham had shipped— txd mailed to Florida had 
been- had not been mailed back to Harris » Upham but had 
been mailed to R&T in New Jersey or delivered there in some 
manner by either Bartep or the— the company Bartep 
or by its Florida transfer agent, and that ROT in 

I 

New Jersey, as its role as the new transfer agent for 
Bartep, was unable to transfer certificates because ROT 

i 

had not received new blank certificates from the issuer, 

Q In terms of trying to place a time on this — while 
X recognize you say you don't recall the precise time, do I 

iii , 

I 

you know was it during the month of February? | 

i 

A I don't recall. | 

Q Do you know wheth^^r it was before suit was | 

instituted? 

A I am certain it was. 

4 Do you have an actual recollection of the 
occasion when it happened? 

A Well, I can pin the time down. It was between 

i 

sometime — sometime between February 17, 1969, and, I 
would say, the end of March 1969> It was within the ! 

I 

month. 

THE SPECIAL MASTER: Do you have a 
document that would pinpoint his memory? 


MR. FOLEY: No 
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Q At the tlae that Mr. Smythe told you this, did 
he show you any of the documentation relevant to the 
facts that he had related to you, such as communications 
he had received from RAT, let us say? 

A Bill Smythe showed me documents. The documents 
did not relate to the absence of blank certificates at 
R&T. I never saw a document and 1 haven't to this 
day seen a document that would relate to the absence of 
such certificates. 

He did show ma documents relating to the 
transfer of R&T>-of Bartep certificates which he had 
received from R&T. 

Q Were these R&T letters saying that for one 
reason or another they were not transferred and referring 
them to the attorney for the company? 

A I don't recall exactly what the document said. 

It was a document, as I recall it, from R&T addressed to 
Harris, Upham. 

Q Let's refer to Exhibits 39» 48 — 

MR. MCALLISTER: 43, I think. I'm sorry. 


you're right* 


MR. FOLEY: There is one for February 24. 


What was the number on that? 


MR. MCALLISTER: February 24? I don't think 
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It was ever marked. 

HR. FOLEY: Have you got It? We might 
as well get It in now. 

MR. MCALLISTER: Have 1 got it? 

HR. FOLEY: Yes. 

MR. MCALLISTER: Off the record. 
(Discussion off the record.) 

THE WITNESS: Will you please mark 
as Plaintiff’s Exhibit 175 what purports to be a 
letter from Registrar tc Transfer Company dated 
February 24, 1969 — 

. THE SPECIAL MASTER: Is that R&T? 

THE WITNESS: Registrar & Transfer 


Company — 

MR. MCALLISTER: Who is the addressee? 

THE WITNESS: Without an addressee. 

(Letter dated February 24, 
1969, from R&T Company, marked 
Plaintiff's Exhibit 175 for 
identification as of this 
date . ) 


BY MR. F0I£Y: 

Q We have a few documents here which, for the 
record, we can identify as Exhibits 39* ^3* 48, 130 
and 175. 

Were these among the documents that Mr. Smythe 
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showed :to you when he described to you what the 
transfer problem was? 

A Some of these exhibits were. Z am not certain 

! 

that Plaintiff* 8 Exhibit 43 was, but It may have been. 

I 

I 

1 don't recall* 

i 

Q How about Exhibit 130. j 

i 

I 

A I did see this-- | 

Q At that time? j 

A At a time subsequent to March — subsequent to 

February 17, 1969, and within the month of March 1969, 

Q You will note that as far as Exhibits 43, 48 
« 

and 39 u**® concerned, these are all dated in January and 
on their face I think it can be fairly said they would 
seem to indicate that rejected shares were returned on 
those dates or thereabouts from the transfer agent. 

MR. MCALLISTER; I object to the form 
of the question, Including the word rejected. They 
were returned. 

A The document B mentioned in each case state -- 
evidently as a form, "We are returning herewith by (blank) 
class mail, the following certificates for common stock 
of whatever that suggests, I don't know. , 

Q Did these documents at the time Indicate to 
you that Registrar & Transfer Company had not completed 
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the transfer of these securities and had returned them 

I 

to Harris, Upham, these certificates? | 

I 

A The former, but not necessarily the latter. j 

, * i 

They indicated to me that R&T had not made the requested > 

I 

transfer of the certificates. At this point 1 don't 
know whether they indicated to me that the 
certificates were physically within Harris, Upham's 
possession. 

Q Did Mr. Smythe tell you what had transpired with ' 

I 

I 

respect to these certificates from those dates in January i 
until when he spoke to you? 

i 

A I can't recall a specific conversation that i 

i 

1 

would relate to your question, ! 

Q Let's put it this way. In your view, 
viewing now the regular course of business in a firm such 
as Harris, Upham, when these securities are— when this 
happens when these securities are not transferred and a 
letter comes similar to these which you have here — what do 
you consider it appropriate to do? j 

A Well, the first thing I would do if this happened 
today and these letters came in, I would--the first thing' 

I would do is I would want to look at the certificates to 
ascertain the reason the transfer agent would not 

I 

transfer the certificates, i 
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l 

Q W«li, Jiffs, 4o yoti know or did you know then, 
let's put It that way, or did Mr. Smythe tell you whether 
or not he had done that? 

A I can't recall whether Bill Smythe --whether I 
had a conversation with Bill Smythe about those — about 
the certificates mentioned In these January letters, 43, ! 

48, 39, at the time he brought to my attention that the 
certificates were not transferred. 

At some point Mr. Smythe did Indicate to me 

the reason he had been told that the certificates would | 

I 

not transfer. | 

I 

Q Was that the reason you gave me before, that | 

I 

I 

blank certificates were not available to the I 

! 

I 

transfer agent? j 

1 

i 

A That Is not. | 

Q What was the reason that he related to you? 

.A At some point In time following a time that Mr. 
Smythe showed me the five exhibits previously referred to, 
Bill Smythe told me that he had been told that the shares 
represented by the certificates Harris, Upham had 
submitted for transfer may not have been legally registered 
on the books of the Issuer and may not have In fact been 
legally IsBuedty the Issuer's office. 

Q To follow that, was the Implication, then, that 
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these securities were forgeries or altered securities of 
some sort or could have been? 

A No. No such inference would be reasonable. 

Q Can you give us any more detail about the problem 

j 

there other than saying Just that they are not on the 
books of the company? Was there any information or belief as 
to Just what the nature of the problem was? 

A I believe I. did not testify that they were not 

on the books of the company; that I testified they were | 

I 

not legally issued by the company. 

Q Right. 

I 

A And in this period of time, my best recollection 
is that It's sometime during March of 1969> L was told 
by Bill Smythe that certain certificates, and I could not 

identify the certificates- -he had been Informed by the | 

I 

transfer agent or ly someone else that certain certificates 
had not legally been Issued by the officers of the 
company, by Bartep. 

Q What was he doing about that? 

A What was Bill Smythe doing? 

Q Yes. 

A My recollection is that after these letters. 
Exhibits 175* 130, 39» ^8 and 43 were shown by Mr. Smythe 
to me and after we discussed it, that either he or I or 
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Long ^9 1 

* 

someone at Harris^ Upham attempted to comply with the 

\ 

request of Registrar & Transfer Company contained In 

4 

these exhibits, that we obtain opinion from counsel 


5 

for the company, that Is Bartep, setting forth the 

* 

6 

statutory reason to permit the transfer of the stocl^ under 


7 

the existing regulations of the Securities Act of 1933 


a 

as amended* 

■ 

9 

Q At that time were you aware that these were 


!0 

securities which had been obtained In execution of the . 

n 

order of Mr. Fisher which he had then attempted to i 

1 

12 

cancel? j 

1 

13 

A I have never been aware of any securities having 

14 

been so obtained. ! 

j 

15 

Q At the time that you discussed this matter of 

16 

these certificates with Mr. Smythe--off the record. | 

17 

(Discussion off the record.) j 

18 

Q Is It proper to say that you had no knowledge one 

way 

19 

or the other of any relationship that existed between the 

20 

order placed by Mr., Fisher and these particular certificates 

21 

which are referred to In these documents? 

22 

A Well, now, let’s take the documents one by one 

23 

because I believe that the documents refer to different 

24 

transactions. 

25 

Q Yes. ■ 
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A With that assumption In mind, I can say that at 

I 

the time Bill Smythe and 1 discussed this, I was made ! 

aware that some of the stock certificates, whose j 

I 

I 

I 

numbers are contained In these five exhibits, were stock 
certificates which had been delivered to Harris, Upham In 
satisfaction of Harris, Upham' s purchase for Mr. Fisher of the 

I 

5000 share order that he had given. j 

Q. Did you Inquire or find out when you had your I 

! I 

discussion with Mr. Smythe whether or not any shares of 
Bartep were being transferred at this time? 

A Whether any certificates were being transferred? 

Q Any certificates. 

A My recollection now Is that some certificates 
may have been transferred around the month we are tdklng 
about, March 1969. That's my present recollection. I 
have no recollection of a conversation with Mr. Smythe 
In which I may have had such a conversattn, but I have no 
recollection that he told me that some were being, but 
I woild say my recollection Is that none of the 
certificates mentioned here — 

Q Right . 

A Well, I Just don't know. By March I don't know 
Whether the certificates had been transferred or not. 

I don't know. 
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Q Did you have any discussion with Mr, Smythe, then, 
or with anybody else at about that time with respect to 
this transfer question as to what. If anything, might 
be done with the selling brokers who had delivered these 
shares to Harris, Upham? 

A I don’t recall. 

Q Do you know whether there was any communication 
with those brokers for purposes of asking them to deliver 
other securities or to take back the sharer since transfer 
was not being completed and return the money? 

A I do not recalL 

Q Do you know whether It would be the normal course 
of business to do so? 

A I do. 

Q What would be the normal course of business 

there? 

A Well, each case would depend on Its own 
set of facts. If you had a case, and it may well have 
happened In the Bartep case, where for one reason or 
another the transfer agent would not transfer the certifi- 
cates and you had a letter, as we had, from R&T Company 
requesting that you obtain opinion of the counsel of 
the Issuer which would enable the transfer agent to make 
the requested transfer of the certificates, the normal 
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course of business and most expeditious thing to do would 
be normally to write or call up the attorney for the 

j 

Issuer and explain to him the circumstances which had j 

i 

been related to you by the transfer agent and attempt to 
get such information from the attorney as would expedite 
the transfer of the certificates. 

Q NoWj as Z understand the testimony we have 

t 

heard from you and from other witnesses, when such a thing • 
was done in this case the report back from the attorney 
was that there was a problem as to whether or not some 
shares had been legally issued? 

A At what point that information, came into play, 

I don't now recall, but it could well have been that 

i 

the attorney, whose name X think Is mentioned here 

' H ■ V 

as Mr. Abnee->and there are two Mr. Abnee's, I don't know 
which one it is — a Chi! star Abnee, at that point that 
could have been the point that Mr. Smythe's information 
was received that there was a problem of whether some of 
Bartep's certificates had been legally issued by the 
officers of Bartep. 

Q Add that fact now to the factual considerations 
that we had a moment ago, when you see that there is a prob- 
lem like that added on, is it normal then to approach the 
selling brokers and say anything? 
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A Well, as I indicated before, each case would 
depend on its facts. If the issuer’s attorney told us 
that he was working on the problem and that he would 
attempt to get the requested information, I think we 
would go with the issuer's attorney. I think that would 
be — the main consideration is to get the certificates | 

transferred. 

Q Tell me, would you consider it normal, 
under those circumstances, to inform your customers what • 
was happening with respect to their shares? 

MR. MCALLISTER: 1 ob;)ect to the form 
Of the question and also on the grounds that — the 
grounds of relevancy, namely the use of the term i 

”their' shares." 

MR. F0I£Yt All right. These shares. 

Shares involved in a situation like this. Shares 

i 

obtained in execution of their orders. 

MR. MCALLISTER: I withdraw the objection. 

A I am not certain that I understand the question. 

THE SPECIAL MASTER: Why don't you restate 
it. 

Q Well, you have indicated that when problems ' 

such as this arise, you do contact the attorney for the 
company, if that was the advice received from the transfer 
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agent, and you do attempt, if the attorney informs you 
that he la making efforts to clarify a problem so that 
the certificates will become transferrable, that your 
tendency Is to go along with him and get the transfer 
completed . 

Then the next question I asked you was that when 
a situation such as that arises and when a question Is 
raised which requires clarification by the company's 
attorney ouch as happened here, Is It normal practice 

i 

then to Inform the customers, whose orders resulted in j 
these shares being-- or these certificates being in your 
hands and going from your firm to the transfer agent, 
informing those customers of what has transpired and 
what the problem Is In the transfer? j 

A I think each case would depend on Its own 
facto. All the facts concerning a particular transaction 
that you were involved In. j 

Q Let's assume the fact that we are talking about. 

Do they present a problem? Better still, do you know In 
this Instance right here whether any customers were 
Informed of the particular transfer problem Involved? 

A I don't recall whether they were. They may have been, 
I don't recall whether they were. They may have been. They 
may not have been. X don't recall. I 
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Q Assuming the facts exactly as they are here and 
as you have testified to them, what would you think 
would be the proper or the normal course of action to take 

with respect of whether or not to Inform the customers? 

♦ 

A As I say, there Is no normal course of action. 

The prime objective is to obtain the transfer. If that’s 
what your customer desires, then you want to get the 
certificates transferred as quickly as possible. 

I 

Q When you say — 

A As to what’s proper, that 's^-agaln, that’s a 
conclusion that depends on all the factors that you , 

consider* j 

I 

Q Once again, limiting ourselves to the facts * 

I 

of this case-- 

A Of the Fisher case? 

Q No. The Instance here of these certificates 
that had been returned from the Registrar & Transfer Company 
and the subsequent fact of the contact with Abne^ and 
what he had stated with respect to the possibility of some 
certificates not being legally on the books and he 
was doing his best to clarify It. Assuming that fact 
pattern which you testified to, 1 am asking under those 
circumstances Is It normal or would you consider It proper 
and appropriate to Inform the customers whose transactions 
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were involved what the transfer status was and what the 
problems were that were being encountered? 

A I could see no— I will put it this way. If 

there is some useful purpose that could be served by such 
communication with a customer or with this customer in 
this case, with Mr. Fisher, if it could serve a useful 
purpose, then it would be proper to so communicate. 

If it served no useful purpose, there would be no point 
in doing it. 

Q By that do you mean you would have to know some 
special circumstances that would present an unusual 
need on his part to know this Infomation before you would 
consider it appropriate to let him know? 

A No, I wouldn’t say that. 

Q Then I would like to pursue it a little 
bit here. 

MR. MCALLISTER: You sure are. 


MR. FOLEY: Off the record. 

{Discussion off the record.) 

Q Can you tell me what are the factors that you 
would consider in deciding whether or not there was any 
particular useful purpose to be achieved by informing the 
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' i 

MR. McALLIfTER: I ob^Ject to this. 

I think are getting argumentative. You are 
saying vrhat are the factors that you take into 
consideration. 

NR. FOLSYi The witness has testified that-- 
Z have asked him whether it would be appropriate 
and proper to let a customer know. He said it 
depends on whether any useful purpose can be served. 

I think we are going in circles and I want to end it. 

THE SPECIAL MASTER: Why don't 
you include in your question that there has been a 
demand made in the shares in the first place and now 
a cancellation, would that have any bearing on his 
Judgment as to whether or not he would communicate 
difficulties. 

MR. FOIEY: I will adopt that. 

A I want to get away from what is normal and 
proper. In this case at this time, sometime in March 
there were in the records of Harris, Upham a written 
demand for cancellation. There were also written requests 
that Mr. Fisher receive the stock which he had 
purchased. 

Now, with that in mind the primary thing to do, 
since we had turned down the cancellation, the prime 
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objective would be to get certain certificates transferred 

into a name in which the customer had requested and j 

I 

get them out, get them out to the customer or to his bank. ! 
It would serve no useful purpose, under such 

circumstances, to call up the customer and say, "We have , 

i 

this problem, we have that problem. We are working on I 
it.” The prime objective would be to get those 
certificates transferred into the form which the 
customer asked for and have them delivered cut. 

Q As X understand it at this time — if I understand 
your former testimony correctly, you were not aware of 
the extent, if any, to which Mr, Fisher had been communi- 
cating with the office in Miami Beach requesting informa- 
tion, delivery, cancellation, refund of his money, et , 

» 

cetera, with respect to this transaction during January, 

February and March? | 

i 

I 

A Well, I am aware of what you summarised as i 

Mr. Cowan's testimony. 

Q Yes. 

A And I think you said that during part of 
January— Mr. Cowan testified that during part of January, 
Mr. Fisher was hounding him for some action. | 

I , 

I 

Q That was the quote, yes. 

A After January there are certain documents, some of 
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which I have seen today^ requesting transfer and delivery 
out of the certificates. I was aware — I am aware and 

I 

I was aware then that Mr. Fisher wanted his stock. | 

I 

I 

I 

Q You were aware that he wanted his stock when? 

i 

A When did X become awarC that he wanted — 

r 

Q No. When did he want his 8tock» because as I 
understand It now — we have testimony that after the 17th 

of February, he wanted a cancellation and his money. ^ 

I 

A We have no testimony. We have Exhibit A that ; 

j 

demands cancellation. We also have other exhibits, some | 

1 

I 

of which, as I said, I have seen today, which requested 
the delivery of the stock to Mr. Fisher. 

I 

Q Have you seen anything that would Indicate to 
you that Hr. Fisher had a particular desire to know ! 

what was happening to his transaction? 

THE WITNESS: Could you repeat the last 
five words of that as to what was happening? 

Q To his transaction, to his order and the 
securities purchased pursuant thereto. 

* 

A That would ,j,o the way back to October 20, i 
1968, when his first wrder was executed. { 

i 

Q No. I am talking now during January, February, 

March. In particular March. Let *8 stick with March. 

Do you know any reason now why Mr. Fisher would 

* * * 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 


HAROLD FISHER, 


Plaintiff, 


-against- 

HARRIS UFHAH & CO., 


Defendant • 


EXAMINATION BEFORE TRIAL Of the Defendant, by 
ROBERT M. MALLETT, taken by the Plaintiff, pursuant to 
notice, at the Sun City Motel, 17375 Collins Avenue, Miami 
Beach, Florida, on Wednesday, March 29 $ 1972, commencing 
at 11:15 o'clock a.m. 


APPEARANCES: 


MESSRS, LIVINOSTON, LIVINGSTON & KARRIS 
Attorneys for Plaintiff 
292 Madison Avenue 
New York, New York, ^ 

By: ALAN HARRIS, Esq. 

— and— 

MESSRS. KAPLAN, KILSHEIMER A; FOLEY 
122 East 42nd Street 
New York, New York, 

By: DERMOT G, FOLEY, Esq., 
of Counsel . 

MESSRS. GIFFORD, WOODY, CARTER & HAYS 
Attorneys for Defendant 
1 Wall Street 
New York, New York, 

By: MICHAEL J. McALLISTER, Esq., 
of Counsel. 
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IT IS HEREBY STEPULAIED AND AQREEiD by snd betweon 
the attorneys for the respective parties hereto that 
the sealing and filing be and the sane are hereby 
waived; 

It Is further stipulated and agreed that all 
objections f except as to the form of the quest lon^ 
shall be reserved to the time of the trial ; and 
It Is further stipulated and agreed that the 
within examination may be signed and sworn to before 
any notary public with the same force and effect as 
though signed and sworn to before the Court. 

««««« 

ROBERT M. MALLETT, having been first duly 
sworn, was examined and testified as follows; 
EXAMINATION BY MR, FOLEY: 

Q Mr, Mallett, for the recox*d will you give your 
name and home address? 

A Robert M. Mallett, 2015 Arch Creek Drive, North 
Miami, Florida, 

Q Mr, Mallett; are you employed by Harris &pham & 
Com];}any? 

A I am, 

Q How long have you been employed by them since? 

A December, 1949, 

Q Have you had the same position with the company 
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Blnce say October 1, 1969? ^ 

A Yes. 1 have been manager there since the end of 

, I960. 

^ Q That Is manager of the Miami office? 

4 A That is right. 

^ Q Since the end of I960? 

A Yes . 

j Q As I understand it, you are now handing over the 

} reins to a new manager, is that correct? 

A Yes. 

[\ Q When did your term as manager end? 

:: A February 1st. 

i) Q Of 1972? 

H ' A That is right. 

• 5 I Q As manager of the office can you briefly describe 

I your duties to the extent that they pertain to dealings 

'7 j with customers? 

I 

18 I . A Well, every segment of every order, I watch every 
I order, customer relations I have to watch and see that all 
i orders are ofoeeked constantly. I could go on for hours and 
tell you what I have to do. 

. Q Let's get on to the business of orders. When an 

^8 I order is made it la made by a Registered Rep, is that 

24 correct? 

25 A Yes. 

* * * 



67 


1 
2 

3 

4 

* \ 

5 : 
.1 

ii 

6 : 

7 I 

8 

f 
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Q Ben Cowan^ In other words? 

A Because Fisher Is asking him to see If he could 
find a market* and that Is all he could do. 

Q And that was the cldatss* as 1 recall? 

A They are all for Cowan* 

MR, HARRIS! They are the 13th and l4th, 

THE WITNESS; 13th and l4th. 

Q I would like to show you Inhibit 77# and ask you 
If you recall# and 78, and ask you If you recall those two? 

A Yes# I recall this one. 

MR, HARRIS,! Which one? 

THE WITNESS! This one. 

Q This is 77. Now# Exhibit 77 you slated that the 
only solution Is to send presumably the customer some 
stock# right? 

A Yes . 

Q Who told you or what was the basis of your information 
that a partial delivery would satisfy Harold Fisher? 

A Give me that one again. 

Q If you look at 77 again you made a recommendation 
that a partlal^hlpment# will# as you said# shut him up. I 
presume you mean satisfy him? 

A Satisfy him temporarily anyway. 

Q Did he tell you that? 

A No. ! 
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1 I' 

2 
3 


4 I! 
1 ! 
!1 

5 ■■ 

^ II 


6 11 



9 

i, 

10 l| 

•} 

'll i! 


Q Did anyone tell you that? 

A No, but I probably thought it, as long aa you get 
the thing started, in other words, maybe he would. 

Q But you had no indication from the customer that 
this would be satisfactory? 

A None whatsoever. 

Q Two hours la ter you sent him the Exhibit .76? 

A Ben must have been hot that day. 

Q Do you know whether or not at that time you knew 
about the cancellation which had been sent in by this wire. 
Defendant's Exhibit A? 


14 j 

15 i| 

1 

16 I 

17 I 

18 

19 

20 

21 

22 

23 

24 

25 


MR. MCALLISTER: He's already testified on the 
record that Ben Cowan told him about the cancellation. 
I®, POLEY: He did not say when. 

THE WITNESS : All right. It will be after 
February 17th. That is all. 

Q It could be on February 17th, too, couldn't it? 

A I don't think — could have been — I don't know. 

Q But you don't know, in other words, at that point 

whether or not you knew? 

A That is correct. 

Q On the l8th here? 

A That is correct. 

Q Getting on to Exhibit 79 here, can you tell us, 
that is the same day again, the l8th, I think it was late 


I 




I 




r 

m 

i 




I 
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I, 

I 

1 in the afternoon. 

2 i A Ihe l 8 th, yea. 

3 il Q By then did you know whether or not the cancellation ! 

i 

telegram had been sent? 

•5 A Yes, It is the same. I don't remember that; 

6 there's too many details you are asking me to remember. 

7 ' : Q X would like to return to Exhibit 64 for a moment. 

8 On reading this message from A1 Key to Larry in Port 

9 Lauderdale, I note the fact that the message says that they 

10 do not wish to do business in this stock. Then they say 

11 even if Wesco is making the market, and I read that myself as j 
being that regardless of who is making the market they don't 

12 want to do business in the stock. I want to ask you now 
H this question. Were you aware of this, that the company, 

i 

15 ' A1 Key in particular, did not want to do business in this stock? 

1 

16 A No. I had no message like this, so how could I know? | 

17 , 1 Q I don't know whether you had a message like that. 

18 I A No. 

19 ' Q I am asking you whether or not you had received 

that Information? 

21 j A No. What is the date of this? 

M 

22 jj KR. HARRIS: February 7th. 

23 I ^ How, Exhibit 79 indicates that Bill Smythe was 

working on details of stock transfer, and would like to call 
you. Did you talk to Bill Smythe about this? 
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•5 


6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 


24 


25 


A Ho. I talked to A1 Key. 

Q You talked to A1 Key on that day about It? 

A Yea. I don't know the date. 

Q Can you tell us what that discussion was on or 

I 

' about that date, can you tell us the substance of what you 

!| 

i said to him and what he said to you? 

A You know, you see something written and It might 
i bring something, but a phone conversation, no. I could not 
' tell you what we discussed. I know we discussed this stock, 

i 

i and that Is It. Period. 

I 

Q Do you know whether or not you discussed the fact 

‘ that a cancellation telegram had been sent to the company, 

i' 

j! if you know? 

]; 

" A No, I don't remember what I discussed with him. 

t( 

i' Q Do you know whether there was any discussion 

il 

j| about any transfer difficulties? 
i| A No. 

il 

I Q Do you know whether there was any discussion of 

'1 any difficulty with the transfer agent or with regard to 

I 

I the transfer agent? 

■i 

1 A No, I Just surmised that since Mr, McAllister Is 

! 

i down here. I don't know that at all. 

I Q The frank fact of the matter la you have a 

{ document that Ind lea tses A1 Key would like to call you. You 
don't recall the content of any subsequent conversation with 


I 

I 

I 


l 


I 

f 

1 

I 

I 

I 


I 


f- 

i 


A 687 

Excerpts from Deposition of R. /V. V.allett 

71 

l| 

1 I him, and. In fact, I want to ask you this, do you recall 

2 ll whether or not the call he said he would like to have with 

!' I 

3 '' you after lunch was in fact made? Did you In fact talk to him? 

I 

j 

4 ■ A That I can't answer that because half of the time ! 

I 

5 „ they send you a wire, can I call you, and you say yes, and 

I 

6 three days later they call you. 

7 ' ■ Q So the frank answer la you are not sure if any 

s conversation took place? 

9 A No. Absolutely. 

I 

!>-■' Q I would like to show you again tO(b), which you 

1 

U reviewed before, this is the Telex dated l4 of February at j 

12 9s 24 in the morning. Now I would like you to read It 

13 again, and note the last part of the message. 

14 A The things I was hearing from Mr. Fisher, I did 

13 not know what was going on in the stock, Mr, Fisher was on j 

1 

16 ; Ben Cowan's neck every minute and he was on mine. I wanted 
1 • 

, to get this thing cleared up. That is all. 

, i 

18 ' Q You wanted to get Karris Upham out of the picture, 

i j 

19 ' is that it? j 

1 

' A Sure. I wanted them to deliver the stock, and finish. 

21 That is the end of it, 

22 ; Q You don't recall hearing anything adverse about 

t 

23 ll Bartep at that point? 

24 1 A I did not know a thing about Bartep, and neither 

i ^ I 

I did anybody else. 


1 

!l • 

!' Q 

a 
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In other words, the only thing you had heard, is 

, 

2 

1 thin oorrectj which you are referring to here, was the 

j 


3 

fact that 

♦ 

Cowan was telling you that Fisher was complaining 


4 

about the 

fact of not getting the stock? 

‘ 

5 

A 

1, 

Wiat Is correct. 

1 - 

6 

i ® 

You had not heard anything otherwise wrong about 

i 

' 

7 

{ thlB stock? 

1 

t- 

8 

1 

A 

I had not heard anything, because there was no j 


9 

record. There vras nothing about the stock any place. 

' 

10 


1 

Had you heard any rumors about a problem with this 1 

i 


11 

stock or with this company? 


12 

A 

1 

We did not even know really If* there was actually 


13 

i 

1 a company 

e 


14 > 

1 Q 

i 

But you had not heard any rumors at all? 

;■ 

15 i 

1 

A 

No, 


16 ! 


So the things you don't like, the things you have 


■17 1 
1 

1 

i been hearing you did not like — 

1 


18 


A Is what Ben Cowan was tell,ng me. 


19 

Q 

Namely? 

i 

20 

A 

That Harold Fisher wanted his stock, and that is 


21 

1 1 

! It, Period. 

1 

• 

22 

Q 

Your description of Exhibit 71, an hour later, was, } 


23 

I bellevex 

t 

, Cowan, that somebody was pushing on it? 

■ 

24 

A 

Yes. 


25 

1 

Q 

I 

Did you get a response to either of these two you ■ 

1 
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2 ; 

A 

I don’t recall. 


Q 

The following morning bright and early you sent i 

4 ’ 

another one, that Ib Exhibit 76? i 

( 

5 : 


MR. McALLISTBRs That la a misstatement. The 

i 

!| 

6 ,1 

first two were February lAth. This Is Pebmiary 17th. 

i 

1; 

■| 

7 ' 

• 1 


MR. FOLEY: Tliat Is the following working day. ! 

1 

8 ; 


MR. MCALLISTER: Let’s sPy working day then. 

9 


MR. FOLEY; Yes. 

10 

A 

i 

That was just my usual morning wlreto A1 Key after 

11 

Mr. Fisher had spoken to Cowan. 

12 . 

Q 

1 

. So this would Indicate once again Fisher was 1 

1 

'i 

13 li 

after Cowan to gfct his stock? 

H ;i 

A 

Yes, sir. Night and day. 

u; 

1 

Q 

At any time subsequent to this period of February 

"i 

l4th did 

you have a discussion with Mr. A1 Key In which he 

17 

•told you 

what the nature of the problem was on this stock? 1 

13 ' 

‘1 


MR, McAllister: Asked and answered. 

1 

19 ,1 

A 

TOiat’s been answerdd. I answered that before. 

20 j 


MR, FOLEY: I am asking him now at any time. 

21 i| 

A 

At any time, no. 

22 ' 

\ 


MR. McALLlSTER: That question was asked and answered. 

i 

23 I 


MR. FOLEY: Off the record. 

24 


(Discussion off the record.) 

25 


MR. FOLEY: On the record. ; 


i ■ 
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Q Did you have any dlacuBBlons with anybody elae at 

t 

2 any time after February l^th In which the question of what ! 

3 the problem was with thla stock and with Its transferability 

4 was discussed? 

5 A He got the wl^l^s and never told me what the 

I 

6 problem was, 

7 ' Q Ve have a series of Telexes here that 1 would like 

! 

s you to describe what they were and what was transplrtlng. 

9 MR, FOLEY; Off the record. 

10 (Discussion off the record.) 

n MR, FOLEY; On the record. 

12 ; I will put a statement on the record, to wit, i 

1 

t 

13 ‘ the witness, I have asked him for his personal recollection 

1 

1 

H ; of certain things. I regard personal recollection as the ; 

'i i 

15 , most valuable type of evidence. In Instances where hesays he 

t 

16 'I does not have a personal recollection of something If I have 
1^ ■ a Telex that would perhaps aid his recollection I will be 

i 

18 ^ad to furnish it. 

MS. McAllister : Read that last question and | 

answer back. 

I 

(Last question and answer read back.) 

THE WITNESS: lliat answers It. 

MR. FOLEY: Let's get this marked for identification. 
(Telex of L'-21 was markdd Plaintiff's 
Exhibit 6l for Identification.) 


19 r 


20 i 

21 i' 
22 : 

23 

24 

25 i| 


i 
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1' 

i ii 

1 

Q 

At this point after all these years do you recall 

i 


I 

1 

JL * 

1 

receiving Plaintiff's Exhibit 8l? 



3 ! 

j 

A 

No. This Is still the same message, In other words. 



4 

Q 

This Is another Exhibit 8l, which was just marked. 



5 ; 

and an 

unmarked exhibit which Is about to be marked 82 — 


i 

1 

\ 

6 i 
.1 

these were Telexes sent to you, but you don't recall 



1 

7 

receiving them? 



8 

A 

No. 


i 

9 


(Telex was marked Plaintiff's Exhibit 


1 

J 

2 

10 


82 for identification.) 


•i 

1 

i 

11 . 

Q 

Now I would like to show you another one and ask 


■3 

12 

you to 

read it and ask you do you recall receiving that? 



1 

i, J 

A 

No. 



H ; 


(Telex above-referred to was marked 


i 

15 

1 


Plaintiff's Exhibit 83 for Identification. 

) 

ft 

16 ' 

Q 

At the present time you have no recollection of It? ' 

r 

i 

i 

17 

‘1 

A 

No« 


1 

1 

8 

18 


MR, FOLEY: Once again this is another Telex, which 


5 

I 

19 !; 

1 

wo will mark for Identification. 



21? • 

1 


(Telex above-referred to was marked 


i 

1 

21 ,i 


1 

Plaintiff's Exhibit 84 for Identification,); 

1 

22 •' 
i! 


MR, FOLEY: Once again you Identify that as a 

j 

23 

Telex sent to you, but you don't recall? 

f 

24 i 


MR, HARRIS: He does not recall. | 

» 


25 

Q 

Once again It Indlca^ta on the face of Exhibit 84 | 

L 
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76 



i 






8 ■ 
9 ' 
10 , 

11 

12 'I 

13 I 


that this Is yet another Telex sent to you but which you 
personally do not have a recollection of receiving. Is that 
right? 

A That Is right . 

MR. POLEy: Mark the next one. 

(Telex above-reffirred to was marked Plaintiff’s 
Exhibit 85 for identification.) 

Q I would like to ask you, 1, if you can describe 
whether this Is a Telex sent from one to another, and from 
whom to whom, whether you have any recollection for the 
second part of the question? 

A No. Absolutely no absolute recollection of each 
one because each one they told me they were going to 


14 j deliver and were going to deliver. 


15 !• 


16 



21 1 



1 : 


23 


24 

25 


Q I notice this was sent to PM, Plorlda. Who Is FM? 
A , That is an error. It should be RM. 

Q That would be to you, should It not? 

A Yes.. 

MR. McAllister: off the record. 

(Discussion off the record.) 

MR. POLEY: On the record. 

Q I note that written on this Exhibit 85 In blue ink 
is the number 51 . 

A That is ray RR number. 

Q That is your RR number? 


I 

1 


I 

I 

i, 



Va llett 


^ ! 
2 I 

4 i 

5 ; 

i 

6 

li 

7 ^ 
• 1 

.1 

I 

8 ■ 
I 

9 

10 , 

i 

'I 

12 ; 
I 

13 ' 

I 

14 ‘ 


15 



.s] 



24 

25 
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MR, FOLEY: May we have this marked? 

(Telex above-referred to was marked 
Plaintiff’s Exhibit 86 for Identification.) 

I 

Q I would like to show you Plaintiff’s Exhibit 86 
and ask you If you can tell me If this is a Telex sent? 

A It Is another one. 

Q Once a^ln this Is a Telex. It Indicates that It 
was sent toryou on February 28th. You have no recollection 
of receiving It? 

A Mo. 

Q While these Telexes were arriving, and I am 
thinking In particular of the ones you looked at now, were ! 
you receiving any other kind of communication from Bill 
Smythe or anybody to tell you what the progress was that 
you recall now? 

A You see what they tell me, they keep. telling roe 
It Is In transfer. 

Q I would like to show you another one because this j 

• 1 

does Indicate they were going to have a partial shipment, | 

and I will ask you queetlons about any otheo^ources of In- \ 

I 

formation you had about this fact -- 

MR. FOLEY: But first let's marl: it as an exhibit. ' 
(Telex above -referred to was marked Plaintiff's 
Exhibit 87 for Identification.) j 
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!■ 

Q At thla point up to February 28th, some of the | 

I I 

I 

messages seem to be the communications between you and Smythe, ‘ ? 


and others you and Lobe. Did you have any specific in- I 

I 

structlons as to whom you were to deal with respect to this | f 

> 

natterf 

A No. If you did not get an answer from ,obe we | 

tried Smythe. That is about the size of it. This one I i I 

remember, 87 . \ 

!•. 

MR, FOLEY: We will mark this one because I think 
this is the same message in the Telex form. 

(Telex above-referred to was marked 

.i^ 

Plaintiff's Exhibit 88 for identification.) ^ 

' [' 

Q I would like to show you Exhibit 88. ! 

1 

A Yes . i 

I 

Q 87 and 88 are essentially the same message? 

A The same. 

Q The difference being that 87 is the original hand- ! ‘ 

S 

written and 88 the Telex message? 

A That is right. 

‘r. 

! 

Q Did I understand you to say you have a recollection i 

t 

of having received that message? 

A Yes, because we told Fisher, Ben Cowan told him. 

I 

Q When you got this you told Ben Cowan and Instructed ' ! 


him to inform the customer, Mr, Fisher' 



A yes. 
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1 ji Q What was Mr. Fisher’s response, do you know? 

t 

2 I A I don’t. 

ij 

i! 

3 I' Q Cowan did not tell you? 

■I 

4 ' A No. 

5 Q At that time do you know from where they were 

6 ! shipped? Were you Involved In the actual shipment, your 

I' 

7 I branch? 

« 'i 

8 A No. 

9 I Q Or were they shipped from the home office? 

10 ■ A Everything is in the home office. We ship nothing. 

11 MR. FOLEY t I will ask for a 5-minute break. 

1 

12 ; (Short recess . ) 

13 I MR. FOLEY: On the record. Mark this. 

14 (Telex above-referred to was marked 

15 j Plaintiff’s Exhibit 89 for Identification.) | 

i ! 

16 i Q Do you recognize that Plaintiff’s Exhibit 89? j 

1 I 

17 I A No, I don’t remember this specific message. It 

18 Is all In the same vein, let’s put It that way. 

19 Q It is another one you sent up there. It Is from 

you* la It not, to A1 Key? 

21 (No response.) 

22 Q It notes In there that Smiths would not answer 

1 

23 you, is that true? Do you have any recollection6f that, rather? 

I 

24 A The procedure is when you don’t get an answer from 

one man you send it to somebody else. j 
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! 

1 

;! Q Do you recall getting a particular hard time off 

r 


2 

ij 

1 Sraythe on this thing in response to this? 


^ 3 

j 

j MR, McAllister: What do you mean by hard time? 

1 


4 

Q Was he giving you any difficulty? 


5 

A No* Bill Smythe. No. I knew Bill Smythe very 


■ 6 

. well. He could only answer what he could answer. 

j' 

7 

MR. FOLEY: Mark this. 

s 

8 

(Document above-referred to was marked 


9 

Plaintiff’s Exhibit 90 for identification.) 

i 

t 

10 

Q Now, this telegram. Plaintiff’s Exhibit 90, from 


11 

Scott Long to you, you know Scott Long? 

I- 

12 

A Yes, sure* 

i 

13 

Q HSd he been involved in this business up to this 

i< 

1 

. H 

' point, do you know? 

i 

f 

15 

1 A To ray knowledge, no. 


16 

Q Your recollection is this is the first time he got 1 


17 

intdi the picture? 


18 

j A Absolutely because I never spoke to Scott Long on this 


19 

Q You mean you never before or after? 

1 

j 

20 i 

1 

' A No. Never spoke to him. Period. About this. 

1 

1 

21 1 

j 

1 Q He just sent you this and you received it? 

j 

22 : 

1 A That is all. 

1 


23 , 

i 

Q, You don’t know why he sent it to you or anything elsel 

f 

24 

A No. 

[ 

25 

MR. FOLEY: Mark this. 

1 

$ 


1 

* * * 

j 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 

HAROID FISHER, 

Plaintiff, 

-agalnst- 

HARRIS, UPHAM & CO., INCORPORATED, 

Defendant. 


Continued DEPOSITION of Harris, Upham & 
Co, Incorporated, by William Francis Thomas McCarthy, 
taken by the Plaintiff, at the office of Kaplan, 
Kilshelmer & Foley, Esqs., 122 East 42nd Street, New 
York, New York, on Januai’y 14, 1972, commencing at 
11:30 A, M. 


APPEARANCES: 


LIVINGSTON, LIVU^GSTON ic HARRIS, ESQS. 

Attorneys for Plaintiff 
KAPLAN, KILSIIEIML-.R & FOLEY, ESQS. 

122 East 42nd Street 
New York, New York 
by: DERMOT FOLEY, ESQ, 

I. ALAN HARRIS, ESQ. 

Of Counsel 


Index No, ! 
69 CIV. 3312 1 
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McCarthy 85 

GIFFORD, WOODY, CARTER & HAYS, ES^. 

Attorneys for Defendant 
One Wall Street 
New York, New York 
BYs MICHAEL MC ALLISTER, ESQ. 

Of Counsel 

«■ * * 

WILLIAM FRANCIS THOMAS 

MC GARTH Y, having been previously duly 
sworn, testified further as follows: 

EXAMINATION BY MR. FOLEY: 

MR, MC ALLISTER: Mr. Foley, you called 
me during the course of the two-day adjournment 
and asked whether Defendant Harris, Upham had 
produced Its records In compliance with the 
Rule 34 request. Insofar as any Bartep trans- 
actions are concerned prior to October 21 , I968, 
I would like to state on the record, 
to be followed by a comment by Mr* McCarthy, 
that Insofar as I know, we have produced all 
the records of Harris, Upham prior to October 
21 , 1968, relevant to Bartep and any trans- 
actions Involving Bartep, Is that correct, 

Mr. McCarthy?. 
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McCarthy 

MR, MC CARTHY: Yes, sir, 

MR. FOLEYS If there are any subsequent 
documents discovered needless to say at the 
earliest possible time we will be Informed. 

MR. MC ALLISTERs I understand the Federal 
Rules require that. There is no preliminary 
there, 

BY MR. FOLEY: 

Q Mr. McCarthy, will you take a look at 

page 21 of Exhibit 2. You notice the Bartep transactions 
on that page? 

A Yes, sir, I see the Bartep transactions on 

this page. 

Q Can you explain what these represent? 

We have Bartep presumably on 11-29, the transactions are 

described by the Code No, 93? 

A Yea, sir, on page 21 this Indicates to 

me by looking at our 510 account that we reduced the 
fall position from 2200 shares of stock to 1700 and 
put this stock In our overnight 502 account. 

Q Are we discussing a they failure or a we 

failure? 

A This was a stock which one of Harris 

Upham's customers bought and the certificates were not 

» ♦ » 
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HARRIS, UPHAM & CO. INCORPORATED, 
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State of New York, 

County of New York, 

City of New York — ss.: 

DAVID F. WILSON being duly sworn, deposes 

and says that be is ov^er the age of 18 years. That on the 3rd 

day of September , 19 74, he served one copies of the 

Joint Appendix on 

Livingston, Livingston & Harris, Esqs. 
the attorneys for the Plaintiff -Appellee 

by depositing the same, properly enclosed in a securely sealed 

post-paid wrapper, in a Branch Post Office regularly maintained 

by the Government of the United States at 90 Church Street, Borough 

of Manhattan, City of New York, directed to said attorney s at 

No. 292 Madison Avenue, New York ( I 7 ) N. Y., 

that being the address designated by th em for that purpose upon 

the preceding papers in this action. 
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